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STAFF REPORT 

 

March 23, 2022 

To: Board of Zoning Appeals 
Fr:  Michelle Leininger, AICP, Planner III 
Re: Application No. SE 22-186-BZA (GA) 

APPLICATION INFORMATION 

Applicant: Harold Phelps, Phelps Engineering 

Landowners: Mark and Susan Roos Trust 

Requested Action: A variance to allow for an 18 feet (ft) front yard setback for 
the house and 16 ft front yard setback for the front porch 

Purpose: Requesting a front yard setback variance in order to 
construct a new single-family structure, 18’ from the street 
right-of-way 

Legal Description: A portion of Section 12, Township 14, Range 22 

Site Address/Location: 15790 Gardner East Road 

Existing Land Use/Zoning: Residential/ PRU1B, Planned Residential Urban Single-
Family 1B District and RUR, Rural District 

Existing Improvements: Vacant 

Property Size: 0.7 acres 

 

PROPOSAL 

The applicant is requesting to allow for the construction of a single-family residence with a front yard 
setback of 18 ft and an attached porch located 16 ft from the front property line when 35 ft is required by 
the Zoning and Subdivision Regulations of Johnson County (Regulations). The applicant is assembling 
parcels adjacent to Gardner Lake for new construction of a residence while attempting to fit the structure 
on the site which is long and narrow and contains floodplain along the lake.  

NOTE:  If the Variance request is approved, a rezoning and plat would also need to be approved for the 
site, prior to issuance of a building permit.   
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Proposed Site Layout 

 

BACKGROUND INFORMATION 

Zoning/Building History: 
The proposal is currently made up of two platted lots, a parcel adjacent to the lake, and vacated street 
right-of-way. The two platted lots are part of the Gardner Lake plat recorded in 1952.  The majority of the 
lots around the lake, including the subject parcel, were zoned PRU-1B as a result of countywide zoning 
in 1994.  Previously, there was an 800 square feet (sq ft) nonconforming house on the southern portion 
of the lot and that structure was demolished in 2016.  This was likely one of the original seasonal cabins 
built around the lake.  
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Comprehensive Plan:  
The Rural Comprehensive Plan: A Plan for the Unincorporated Area of Johnson County (Plan) includes 
this property in the Urban Fringe Policy Area for the City of Gardner.  The subject property meets the 
boundary criteria for The Urban Fringe Policy Area which recognizes the proximity to existing city 
boundaries, the availability of central water service, the potential to economically expand or connect with 
planned as well as existing improved roads and sanitary sewers and the reasonable expectation that 
adjacent cities will expand their boundaries into the area per their existing comprehensive plans.  The 
Plan does not specifically address requests for variances. 
The City of Gardner Comprehensive Plan identifies this area as appropriate for low-density residential 
development and is considered a Traditional Residential Area, which include properties near downtown 
Gardner and Gardner Lake.   
While the subject property includes two platted lots, only one of those lots have been previously 
developed. This area is an established area of the county and the proposal does not increase the existing 
density.  The project is in keeping with the residential character of the area and the Plan.  

General Character of the Area: 
The subject property is located adjacent to the east side of Gardner Lake.  Gardner Lake is a community 
of its own, with its own character. Most of the lots/parcels were created between the 1920s and the 1960s, 
with the intent that the lake would serve as a seasonal, resort community for cabins or second homes.  
Over time, the seasonal homes have been added on to and converted to year around homes or have 
been removed for larger year around homes.  With the smaller lots and establishment of the floodplain 
for the lake after most of the seasonal structures were constructed, these lots can provide challenges for 
redevelopment. The proposed house falls within the large range of house sizes in the area and but would 
be in character of the area.  

 

Block View of the Area Showing Building Size and Front Setbacks 

BOARD OF ZONING APPEALS AUTHORITY 

In this Section, Planning Staff describes its analysis, including background information and special factors 
for the Board of Zoning Appeals (BZA) to consider.  The analysis is organized by the requirements set 
out in the Regulations.  According to the Regulations, in specific cases, the BZA may recommend a 
variance from the specific terms of the Regulations which will not be contrary to the public interest and 
where, due to special conditions, a literal enforcement of the provisions of the Regulations will, in an 
individual case, result in unnecessary hardship for the applicant and provided that the spirit of the 
Regulations shall be observed, public safety and welfare secured, and substantial justice done.  The BZA 
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shall not have the power to act upon variances regarding uses permitted within zoning districts.  The BZA 
shall be limited to granting variances on matters including, among others, building height, setbacks, lot 
size, and lot dimensions, as provided by the Regulations.  
There are five criteria for granting a variance (a through e, below) that are specified in state statutes (See 
KSA 19-2962).  Pursuant to state law requirements, the BZA must find that all five criteria are met in 
order to grant a variance.  If the request fails any one or more of the five, the variance cannot be 
granted. 

Staff Analysis 

Planning staff has reviewed the variance in accordance with Article 3, Responsible Authorities and 
Administrative Duties, Section 5, Board of Zoning Appeals, subsection F (2) of the Regulations.  Staff 
analyzes below whether all five of the statutory criteria are met: 

a. The variance requested arises from such condition which is unique and which is not ordinarily 
found in the same zoning classification and is created by the Zoning Regulations and not 
created by an action or actions of the property owner or applicant. 
The subject property is 0.7 acres in 
size.  The property is zoned PRU1B 
and the proposed lot has 
approximately 207 ft of frontage along 
Gardner East Road, has a depth of 
approximately 10 ft at the north and 
approximately 120 ft on the south.  This 
is a very irregularly shaped lot.  The 
existing platted lots are 4,250 sq ft on 
the south and the northern triangle lot 
is 3,375 ft. The platted lots in this block 
are 50 ft deep where the typical platted 
lot around Gardner Lake is at least 100 
ft deep.   
To add to the developable issues, the 
rear or west side of the lot contains 
floodplain.  The diagram to the right 
shows the lot with the proposed 
building footprint, the floodplain in blue, 
the 35 ft front setback requirement in 
green and the red is the remaining 
buildable area. It is important to keep 
development out of the floodplain to not 
cause a rise in the floodplain and to 
protect loss of structures and 
investments of other structures and 
properties.  Building in the floodplain 
can occur with approval of a floodplain 
development permit though additional 
flood proofing and other measures are 
required to protect the structure. This 
can be very expensive and while possible, the County has typically discouraged buildings from being 
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constructed in the floodplain wherever possible.  The floodplain development permits approved in the 
last year have not been for buildings but for street structures and fill in the floodplain.  
The variance request arises from the applicant’s preference to build a single-family home on the 
property.  The applicant has acquired vacated street right-of-way and property along the lake from 
the City of Gardner to increase the area of the lot and provide an increase buildable area and to bring 
the lot into greater compliance with the PRU1B District standards.  Additionally, the proposed 
structure has a wide design and is situated along the road to utilize the area outside of the floodplain. 
As shown on the visual, the buildable area is outlined in red.  The buildable area is limited due to the 
irregular lot configuration and the zoning district setbacks and floodplain.  This condition is unique 
with the shape of the lot, and constrictions between the floodplain and street right-of-way.  The 
applicant has purchased additional property and provided a proposed building footprint to address 
these unique conditions and it is not created by the applicant.  They have made attempts to improve 
the situation but the front yard setback for the PRU1B District with the parcel shape makes the 
situation unique.  This criterion is met. 
 

b. The granting of the variance will not adversely affect the rights of adjacent property owners 
or residents. 
Adjacent property owners have the right to develop and use their property in accordance with the 
Regulations and to expect enforcement of Regulations on neighboring properties. The proposed 
structure would meet the required side yard setback and rear yard setback.  The visual below shows 
the block of six existing homes along with the proposed building footprint.  As proposed, the structure 
on the property to the south, on Lot 4, has a setback of 39 ft from street right-of-way and would be 
setback 18 ft from the front of the proposed structure.  Visually this should have little impact to the 
adjacent property owner since the garage is located on the end closest to the shared property line 
and would not hinder the use or access to that property. Additionally, further down the block, other 
homes are located closer to the street, with similar reduced setbacks from the front property line.   

 

The proposed structure would meet the side yard setback for the district and has similar setbacks as 
other structures in the block.  This variance would not adversely impact the rights of the adjacent 
property owners.  This criterion is met. 
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c. The strict application of the provisions of the Zoning Regulations from which the variance is 
requested will constitute an unnecessary hardship upon the property owner represented in 
the application. 
The strict application of the front yard setback 
requirement will not allow the owner to build the 
proposed structure as preferred.  If the Variance is 
denied, the applicant would have to significantly 
redesign the proposed house in order to comply 
with the 35 ft front yard setback and remain out of 
the floodplain. The maximum width of the structure 
would be approximately 15 ft at the north end of 
the lot and 28 ft wide at the south end. A 
generalized footprint could roughly be between 
600 sq ft and 1,650 sq ft footprint if the front 
setback is met. This is a size range of many of the 
installed accessory structures in the County and 
many of the original cottages around the lake.  The 
applicant is proposing a 3,500 sq ft house 
including two garages.  For reference, the house 
directly to the south’s footprint is roughly the same 
size as the proposed house.   
The strict application of the front yard setback 
requirement of the Regulations for the PRU1B 
District on the subject property lot does not make 
the property unusable or unsuitable for residential 
development, a smaller residence could be 
constructed within the buildable area.  However, such residence would have limited utility compared 
with most modern single-family residences.  Strict application of the front yard setback requirement 
creates an unnecessary hardship on the property owner because it is not the intent of the Regulations 
to preclude modern single-family residences from being constructed at Gardner Lake. In addition, 
other alternatives, including building in the floodplain, would require a floodplain development permit 
and additional flood proofing would be required to protect the structure. This criterion is met. 

 
d. The variance desired will not adversely affect the public health, safety, morals, order, 

convenience, prosperity, or general welfare.  
The proposed variance will not adversely affect the public heath, safely, morals, order, convenience, 
prosperity, or general welfare.  The intent of the proposed building location is to construct the single-
family home out of the floodplain.  This benefits everyone adjacent to the floodplain by not causing 
the floodplain to rise due to adding structures in the floodplain and affecting other structures that may 
not currently be in the floodplain.  Also, the proposed structure would be approximately 25 ft from the 
edge of the pavement on Gardner East Road which is an ample distance from the street as to not 
cause traffic issues for a street posted at 30 mph. Johnson County Public Works had no comments 
regarding this variance. This criterion is met. 
 
 
 



 
SW 22-186-BZA (GA)  Page 7 Front yard setback variance 

March 23, 2022 
 

15790 Gardner East Road 
 

e. Granting the variance desired will not be opposed to the general spirit and intent of the Zoning 
Regulations.  
The Regulations set forth uniform rules and procedures for the division, use, and improvement of   
property.  The intent of setback requirements in the Regulations is to promote orderliness and 
uniformity in residential zoned subdivisions.  Uniformly applied, setback restrictions can play a large 
role in creating character of a subdivision or neighborhood.  For this block of development at Gardner 
Lake, the structures are varied on the placement on properties due to the shallow dept of the platted 
lots and street right-of-way.  The average front setback for the block is 6.3 ft from the front property 
line and 33.5 ft from the future right-of-way line. The Regulations require a minimum front yard 
setback of 35 ft and for a nonconforming lot, 25 ft.  Many of the lots around Gardner Lake qualify for 
the nonconforming lot setback reduction for the zoning district however this lot, because of being 
replatted, will lose the option to utilize this reduction.  With the expectation that many lots within the 
PRU1B District would qualify for the nonconforming lot front yard setback reduction and the structures 
on the block are set significantly closer to the front property line than the request. The structure that 
has been razed from the site was approximately 9.5 ft setback from the property line and the proposal 
is 18 ft from the front of the structure and 16 ft from the front porch.  This is an improvement from the 
previous situation.  The applicant is meeting 51% of the setback at 18 ft and 16 ft is meeting 46% of 
the setback.  The request is not opposed to the spirt and intent of the requirement.  This criterion is 
met. 

 
RECOMMENDATION 

Planning staff recommends approval of a variance to allow an 18 ft front setback to the building line and 
16 ft front yard setback for the front porch where the Regulations require 35 ft, with the following 
stipulation: 

1. The property shall be developed as shown on the site plan, Exhibit A.  

2. Rezoning and final plat required prior to development.  

 

Reasons for Recommendation to Approve 

1. There are conditions that are unique to the property, that were created by the Regulations and 
not the action of the owner. 

2. The granting of the variance will not adversely affect the rights of adjacent property owners. 
3. An unnecessary hardship exists if the request is denied. 
4. Granting the variance will not affect the public health, safety, welfare, etc.  
5. The variance as recommended by staff is not opposed to the spirit and intent of the 

Regulations. 
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Proposed Findings and Conclusions (Approval) 

Planning staff recommends that the following be adopted by the Board of Zoning Appeals: 

I.  Preface 

In its review of the subject application, the BZA has summarized the written reasons that form the basis 
of our decision, which appear below.  It was not intended, nor should it be considered, that the 
summarized reasons are exclusive in nature, as the entire record of the proceedings regarding the 
application remain and are ultimately the supporting rationale of our decision. 

II. Findings and Conclusions 

1. A. FACT 
The property owner desires to construct a new single-family residence with an attached garage 
on the subject property.  The subject property is an irregular shape with significant floodplain 
along the lake.   In 2008, the County adopted regulations that allowed for smaller setback 
requirements for nonconforming lots such as found at Gardner Lake.  Even with the reduced 
setbacks allowed for nonconforming lots, the buildable area of the subject lot is significantly 
reduced to what is ordinarily found in the PRU1B District.  The significantly smaller buildable area 
because of the lot shape and floodplain hinders the applicant’s ability to meet the required front 
setback of 35 ft and have adequate depth to construct a single-family residence with an attached 
garage on the subject property.  

B. CONCLUSION 

The conditions related to the configuration of the property and the floodplain are not ordinarily 
found in the PRU1B zoning classification.  And, since the current setback requirements were 
created by the Regulations long after the area was platted, the need for the variance arises from 
the Regulations rather than the actions of the owner. 

2. A. FACT 

The location of the existing residences along Gardner East Road varies in terms of the front yard 
setback but none meet the required setback.  Most of the residences around Gardner Lake are 
legal, nonconforming structures that were constructed prior to adoption of the Regulations and 
which encroach into the required front, side, and rear yard setbacks established with adoption.   

B. CONCLUSION 

The proposed single-family residence would meet the required side and rear yard setbacks and 
remain out of the floodplain. The variance will not adversely affect the rights of adjacent property 
owners or residents.  

3. A. FACT 

Densely grouped single-family residences and detached accessory buildings or other site 
improvements, like walkways and fences, which encroach into required yard areas or onto 
neighboring lots are common in development around Gardner Lake.  Strict application of the front 
yard setback requirement of the Regulations for the PRU1B District on the subject property does 
not make the property unusable or unsuitable for residential development, a smaller residence or 
one without a garage could be constructed on the small property. 

B. CONCLUSION 
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A smaller residence or one without a garage would have limited utility compared with most modern 
single-family residences.  Strict application of the front yard setback requirement creates an 
unnecessary hardship on the property owner because it is not the intent of the Regulations to 
preclude modern single-family residences from being constructed on the nonconforming lots at 
Gardner Lake.  

4. A. FACT 

Development around Gardner Lake is typical of lake development, where the lots are smaller, the 
development is denser.  With this being the pattern around the lake and the structures tending to 
be closer to the street, this is a similar pattern as to what is developed around the lake.  The 
floodplain has a significant effect on the developable area of the lots and it is of benefit to continue 
to construct structures outside of the floodplain.  

B. CONCLUSION 

The variance has little potential to affect the public health, safety, morals, order, convenience, 
prosperity, or general welfare. 

5. A. FACT 

The general spirit and intent of front yard setback requirements in the Regulations is to promote 
orderliness along the street, provide open space, and consideration of the degree of variation 
requested.  The lots at Gardner Lake were platted to maximize the number of lots and create high 
density around the perimeter of the large lake area/open space.  In this instance, the streetscape 
along Gardner East Road was established over many years, without uniformity, perceivable order, 
or a consistent front setback.   

B. CONCLUSION 

The requested variance and location of the proposed single-family residence would be in keeping 
with the platted high density of the Gardner Lake community, in-line with the degree of variation 
in the front yard setbacks along Gardner East Road and would not be opposed to the general 
spirit and intent of the Regulations.  

 

Alternate Findings and Conclusions 

If the BZA decides to deny the variance request, rather than approve it, the BZA should be prepared to 
summarize, for inclusion in the minutes of the meetings, its reasons to deny, which will serve as its written 
decision on the application. 

 
Attachments: Vicinity Map  

Site Plan Exhibit A  
Applicant’s Narrative 
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Mark and Susan Roos  
Board of Zoning Appeal Request 

January 28, 2022 

Background: 

Mark and Susan Roos wish to build their retirement house at Gardner Lake on a property that was 
previously owned by Susan’s mom and dad. Susan’s dad, William Downey, bought the property after 
returning from World War II and constructed a weekend cabin, a get-away place from the city. Mark and 
Susan inherited the dilapidating cabin and took possession in 2009.  The existing cabin and boating 
dock/swimming platform were demolished in 2014 and 2017. 

Gardner Lake was originally constructed by the City of Gardner, under its ownership, as the main water 
source for the Gardner Community. In 1937 and 1951 the property around the lake was subdivided for 
the development of summer homes and cabins. In more recent times, many families have found their 
permanent homes around the lake.  

Several years back, the City of Gardner began allowing the purchase of the property between the 
platted lots and the lake by the adjacent property owners. The Roos’ took this opportunity to acquire 
not just the property in the rear to the lake, but the City also allowed them to purchase the excess 
vacant ground between the lot and East Gardner Road. This process was initiated in 2011 and the 
transaction finally occurred in January of 2022. 

Due to failing septic systems and the desire of property owners to live fulltime around the lake, Johnson 
County Wastewater initiated the construction of low pressures sewers around the lake. This 
improvement allowed for the removal of holding tanks and on-site disposal systems. 

Although most of the developed lots around the lake are zoned PRU-1B, most do not meet the setback 
requirements as set for in the County’s Subdivision Regulations. Likewise, the original Roos’ cabin 
construction did not meet these regulations either, but like most other properties around the lake, the 
improvements were grandfathered as non-conforming. 

Variance Request: 

The Roos’ are requesting a waiver from the front building set back of 35 feet from the proposed front 
property line. The setback as proposed, will be 21 feet to the main house structure, 16 feet from the 
front stoop and overhang and 18 feet from the side entry storage garage. 

The mitigating circumstances include the Roos dedication of an additional 10 feet of right-of-way 
adjacent to Gardner East Road, the irregular rear property line created by the Gardner Lake shoreline 
and the 100-year floodplain created by the lake condition. The proposed house construction will be 
similarly sized to the house immediately to the south of the Roos’ property. 



According to the County’s Subdivision Regulations and State Statues a request for a variance may be 
granted to an applicant upon a finding by the BZA that all of the following conditions have been met: 
 

a. The variance requested arises from such condition which is unique, and which is not 
ordinarily found in the same zoning classification, and is created by the zoning regulations 
and not created by an action or actions of the property owner or applicant; 

 
This request was created by the irregular shape of the lot, the 100-year floodplain that 
encroaches onto the property and the additional right-of-way dedication for East 
Gardner Road. The original cabin did not meet the front or rear yard setback 
requirements. 

 

b. The granting of the variance will not adversely affect the rights of adjacent property 
owners or residents; 
 
The proposed house will be in similar proximity to the other houses on East Gardner 
Road and will not adversely impact the right of the adjacent property owners. 

 

c. The strict application of the provisions of the zoning regulations of which variance is 
requested will constitute unnecessary hardship upon the property owner represented in 
the application; 

 
The Roos’ are proposing a 28-foot deep house to be constructed. The strict application 
of the required setback would require it to be reduced by 9 feet which would only allow 
for a 19-foot deep house, which is not feasible for the investment required. 

 

d. The variance desired will not adversely affect the public health, safety, morals, order, 
convenience, prosperity, or general welfare; 

 
 This variance has been reviewed by the various county agencies and will not adversely affect 

the public health, safety, morals, order, convenience, prosperity, or general welfare. 

e. Granting the variance desired will not be opposed to the general spirit and intent of the 
zoning regulations. 

 
The existing conditions within the Gardner Lake Subdivision are unique to the County. 
Based on review of the adjacent properties, there are numerous non-conforming 
setbacks that exist throughout the area. The PRU-1B zoning district was established 
primarily for new subdivisions. The lots within the Gardner Lake Subdivision were 
created decades before the County’s Subdivision Regulations and the PRU-1B zoning 
classification. 
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