
JOYCE E. WHITTIER 
7414 Flint St., Apt. 103 

Shawnee, Kansas 66203 
jwhittier1@gmail.com 

March 21, 2022 

Johnson County Planning Commission 
111 S. Cherry St. 
Olathe, Kansas 66061 

Re: March 23, 2022, Meeting 

Johnson County's Planning Commission public meeting formats, as expressed over and over by 
the public, have been incredibly, inconsistent, confusing, and frustrating for citizens. 
Additionally, Johnson County's Planning Commission meetings have not been publicly archived 
for citizens to easily access. Below is a list of the various inconsistent meeting formats that the 
Planning Commission has chosen to use: 

• Virtual Only and Recorded but Not Published for the Public to View (KORA Request must 
be made) 

• Virtual Only with Audio Recording Only but Not Published for the Public to Listen to 
(KORA Request must be made) 

• In-Person Only and Recorded but Not Published for the Public to View (KORA Request 
must be made) 

• In-Person/Virtual Hybrid and Recorded but Not Published for the Public to View (KORA 
Request must be made) 

• In-Person Only and NOT Recorded at All 

• The room in which the Planning Commission meets has the capacity to record video and 
audio of meetings, but you have chosen not to do that. Why? Is it because you know 
you are doing something that violates the law or will adversely affect members of the 
public? 

As citizens have stated many times, public meetings must include the in-person option and 
having the additional option of citizens being able to join Virtually is also a good additional 
option. Citizens expect Johnson County government to be transparent and up to speed with 
ways to communicate effectively and efficiently with Citizens. 

Johnson County citizens are very perplexed as to why the March 22, 2022, Planning Commission 
Meeting is not a hybrid meeting and why the county is not recording it (both video and audio). 
The Planning Commission has conducted In-Person/Virtual Hybrid meetings in the past so why 
not do the same on Tuesday? Why is the Johnson County Planning Commission thwarting 
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transparency? Who is making the decisions to make it so difficult for the public to be easily 
informed and engaged? 

This is especially concerning after Citizens have realized the amount of bias and corruption that 
has gone on in the Planning Commission. Peg Trent, Johnson County's Chief Legal Counsel, will 
be continuing discussion of the revised Planning Commission Bylaws and other important 
Planning Commission issues will also be discussed that all citizens have the right to weigh in on. 
Therefore, it is critical that the Johnson County Planning Commission make ALL public meetings 
moving forward and beginning with the one on March 22, 2022, with In-Person/Virtual Hybrid 
Public Meetings that are Recorded and Published for the Public to easily access. 

In the event the Planning Commission still chooses to depart from the Recorded In
Person/Virtual Hybrid Public Meeting format on Tuesday, I have listed just a few documented 
examples of why citizens demand transparency ... 

1. Throughout the proposed bylaws, you will see the phrase "Code of Ethics." It should 
be referred to by its correct name, the Code of Ethics for Johnson County 
Government. Referring to it simply as the Code implies that the Planning 
Commission has its own code, which is not the case. 

2. Christopher Iliff has been on the Planning Commission since 1994, and he has been 
the Chairman since at least 2013. The minutes from 2017 show that there was an 
ongoing battle between the public and Mr. Iliff that went on for four years regarding 
what is or is not agritourism. Kirk and Julie Berggren commented that they had been 
at every meeting for four years doing battle to get their winery approved as 
agritourism. Ms. Berggren concluded her remarks by telling Mr. Iliff to do the right 
thing and to stop the bullying. It hasn't stopped. It was quite evident at every 
meeting since August of 2021 that he was hostile to anyone who did not agree with 
him. 

3. Mr. Iliff is requesting that he be allowed to have ex parte communications with 
individuals without informing the other members of the Planning Commission. That 
is outrageous, and it violates the Code of Ethics for Johnson County Government. As 
an attorney, Christopher Iliff knows this violates the Rules of Professional Conduct, 
and yet he is trying to sidestep them. 

4. The proposed bylaws would allow Mr. Iliff to rule on a conflict of interest. Mr. Iliff 
has been the center of a conflict of interest since January of 2021 when NextEra's 
Utility-Scale Solar Power Facility (solar farm) was first proposed. Because of his 
relationship with the Polsinelli attorney for NextEra, John Petersen, he should have 
recused himself from all discussions and votes on the matter, yet he did not. There 
is no way a man who has shown, without a doubt that ethics do not matter to him, 
should be allowed to decide a conflict. 
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5. Throughout the minutes of 2021, the name of the attorney representing NextEra, 
John Petersen, was misspelled as "Peterson." Because of this, it made it more 
difficult for us to discover the link between Mr. Iliff and Mr. Petersen. They have 
served together on the Board of Directors and the Legal Team of Miracle of 
Innocence since 2019. While Mr. Leipzig contends this misspelling was inadvertent, I 
disagree. One of the KORA requests I filed was to obtain the name of the person 
who contacted Sean Pendley in December of 2020. In response to my request, Mr. 
Pendley stated that the person was John Petersen, and he used the correct spelling. 
Every attorney carries business cards with them to give to potential clients, and I am 
sure that he gave his business card with his contact information to Mr. Pendley. 
Aso, since Mr. Iliff worked with Mr. Petersen, he knew the correct spelling, yet not 
once did he ask that the minutes be amended to show the correct spelling of Mr. 
Petersen's name. 

6. Mr. Hutchins in his position as President of the Johnson County Farm Bureau had 
many ex pa rte contacts. The staff also made ex parte contacts with landowners. Ex 
pa rte communications are supposed to be disclosed to the members of the Planning 
Commission and the public, but they were not. I had to file a KORA request to get 
the names of the parties involved. 

7. The Code of Ethics for Johnson County Government requires that all members of 
every agency, including the Planning Commission, to remain unbiased throughout 
the discussions on a particular matter. However, Mr. Iliff made this remark on 
February 23, 2021: "I read an article in The Enquirer about solar installations in the 
UK ... What they are finding is that they are universally unpopular with people in the 
neighborhood surrounding them ... We need to anticipate the opposition and 
deflect it. That is not the comment of an unbiased man. 

8. K.S.A. 12-745 states that the chairman and vice-chairman shall serve one year and 
until their successors are elected. The use of the word "successors" indicates that 
someone else will hold that office once these officers' terms end after one year. Yet 
Mr. Iliff has been the chairman since 2013. That is a blatant violation of state law. 
The Commission needs to elect someone else and make sure that these two 
positions are not held by the same people for more than one year. This is just 
another flaunting of the law on the part of Mr. Iliff. 

9. De Facto Government. Despite Ms. Trent's comments to you about not having to 
sign an oath of office because you serve in an advisory capacity, that is not the case. 
What does de facto mean? It is a phrase used to characterize an officer, a 
government, a past action, or a state of affairs that must be accepted for all practical 
purposes, but is illegal or illegitimate. The definition is: "This phrase is used to 
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characterize an officer, a government, a past action, or a state of affairs that must be 
accepted for all practical purposes, but is illegal or illegitimate. In this sense, it is the 
contrary to de jure, which means rightful, legitimate, just or constitutional. Thus, an 
officer, king, or government de facto is one that is in actual possession of the office 
or supreme power, but by usurpation, or without lawful title, while an officer, king 
or governor de jure is one who has had just claim and rightful title to the office of 
power, but has never had plenary possession of it." One can make a very good case 
to a court that the actions this commission has taken in the last 16 months regarding 
the solar farm is illegal and must start over once the violations of ethics have been 
cured. 

10. I randomly selected five boards from the drop-down menu on the County 
Commissioner's website and filed a KORA request asking for the oaths of office. 
Cynthia Dunham of the Legal Department informed me that none of the members of 
those five boards had signed an oath of office. Another lapse on the part of the 
Legal Department. 

11. Article 6.12. Public Participation. This section appears to have inserted because of 
the discussions over the last 16 months regarding the utility-scale solar installation 
that the Planning Commission has been discussing. Many of us appeared before the 
commission and submitted numerous scientific articles about the dangers of such a 
facility, but the commission ignored all of it. I find the following language to be not 
only unnecessary, but also objectionable. 

a. Members of the public shall not make remarks which are personally 
offensive, impertinent, profane, or slanderous; campaign for or against a 
public office; promote the private business interests or ventures; or use 
offensive or indecorous language which insults or demeans any person. 
Further, members of the public shall not be permitted to have placards, 
banners, or signs within the chambers ofthe Board of County 
Commissioners; Provided, that exhibits, displays, and visual aids used in 
connection with the presentations on official items before the governing 
body may be permitted. 

b. This section violates our First Amendment right of freedom of speech and to 
peaceably assemble. Your oath of office requires you to uphold the 
Constitution and the laws of the State of Kansas, so you cannot limit our 
rights. If NextEra or any other entity that appears before the commission 
and uses exhibits, displays and visual aids as part of their presentation, then 
the public should also be allowed to use signs, banners, t-shirts when 
appearing before the commission. What applies to one side should apply to 
the other. 

c. Who decides what language is offensive, impertinent, profane, slanderous, 
offensive, indecorous, insulting or demeaning? 
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d. I can assure you that no one has used profane language in any of the public 
hearings from August through the present, no matter much we may have 
wanted to do so. Mr. lliff's behavior toward the people who opposed the 
solar farm was far more offensive than anything we said. 

e. This article also mentions disruptions of meetings. From August to 
December, there was one instance of disruption. However, when the person 
responsible for it returned to the meeting room, he apologized profusely for 
his actions. Are you gong to punish future members of the public for one 
incident? That hardly seems fair or reasonable, especially when the issue is 
one of the most controversial in the history ofthis commission. 

12. The Fourteenth Amendment to the United States Constitution states: "No State 
shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall the State deprive any person within its 
jurisdiction the equal protection of the law." Mr. lliff's comment from February 23, 
2021, show that he had already made up his mind that the solar farm would be built, 
in violation of our Fourteenth Amendment rights, and the minutes reflect his 
bullying of anyone, including other members of the commission who disagreed with 
his position. 

13. One of the statutes mentioned in the proposed bylaws is K.S.A. 45-215 et seq. When 
I searched for that statute, I got a list of categories instead of a particular statute. I 
would appreciate it if you would provide the actual wording of the statute so I will 
know what you are attempting to do with it. 

In conclusion, I ask that you consider every issue I have brought to your attention and take the 
corrective actions that I have recommended. 

Respectfully, 

Joyce E. Whittier 

Attachments 
• Code of Ethics for Johnson County Government 
• Bias and Prejudgment in the Quasi-Judicial Decision-Making Process 

• My highlighted copy of the proposed bylaws 



 

 

 
 

 
 
 

  
 

 

 

 

 

 

  

  

 

 

 

 

 

 

 
  

 
 

CODE OF ETHICS 
FOR 

JOHNSON COUNTY GOVERNMENT 

I. PURPOSE 

The Code of Ethics for Johnson County Government is intended to establish standards of 

conduct expected of those persons who act for or on behalf of the public in the performance 

of all governmenta l duties and responsibilities. 

Government service and public sector employment is a public trust, and those who serve 

the public as part of its government must perform and discharge their duties consistent with 

the highest moral principles, serving always the best interests of the County and its citizens. 

Representative government is based solely upon the consent of the governed, under a 

system whereby every citizen has a right to expect those who govern or serve in the 

government to act not for themselves but for the governed as a whole.  Since government can 

act only through its officials and employees, it is ever incumbent upon them, therefore, to 

honor the public  trust and to instill confidence in government by their own integrity and 

conduct in all official actions. 

It is, therefore, the purpose of this Code of Ethics to: 

1. Maintain high ethical standards in Johnson County Government; 

2. Increase public confidence in the integrity of the officials and employees of 

Johnson County Government; 

3. Assist officials and employees in determining the proper course of action when 

faced with uncertainty in ethical obligations; and 

4. Support the actions of the Government, its officials and employees in situations 

of unwarranted criticism. 

II. APPLICATION 

This Code of Ethics for Johnson County Government shall apply to all persons who are 

elected to the Office of Commissioner of Johnson County, Kansas; to all elected officials of 

Johnson County, Kansas; to all persons appointed or hired as employees of the County, its 

agencies, departments or commissions, whether temporary or permanent, whether full-time or 

part time; to all persons appointed by the Board of County Commissioners to any position, board, 

or commission, whether compensated or not; to all persons, whether compensated  or not, other 



 

 

 

 

 

 
  

 
 

 

 

 

 

 

 

 

 

 
  

 
 

 

 

 

 

 

 

 

than independent contractors, who perform personal services for and on behalf of the County; and 

to all persons elected or appointed to hold any office in Johnson County, Kansas. 

The ethical standards, considerations and rules of conduct shall apply and be observed 

during the person’s term of office or service with the County. 

III. POLICY STATEMENT 

It is the policy of Johnson County Government that: 

A. All citizens be provided fair and equal access to and treatment by the government, 

without any appearance or element of discrimination or favor or consideration of any 

special interest; and 

B. All official actions taken in the performance of government duties or responsibilities 

be motivated to the service of the public interest and the protection of the public trust 

without any regard for personal achievement, aggrandizement, or personal benefit; 

and 

C. All persons who act for or represent the interests of Johnson County Government 

adhere to the highest standards of ethical conduct in the performance of their official 

duties to the end that the public trust is never violated nor its power abused; and 

D. The policies and procedures for operation of the County government provide for 

efficient and cost-effective service, responsive to the public interest, that will 

preserve and promote confidence in government and the integrity of its members. 

IV. ETHICAL STANDARDS 

It shall be the duty of all persons to whom this Code of Ethics applies to observe the 

highest moral principles in all official actions, whether specifically noted or mandated in this 

Code, and to refrain from any course of conduct which might result in, or create the appearance 

of a violation of the following ethical standards. 

AN OFFICIAL, WHETHER ELECTED OR APPOINTED, AND AN EMPLOYEE IN 

GOVERNMENT SERVICE SHOULD: 

STANDARD 101:  ALWAYS PUT LOYALTY TO HIGH MORAL STANDARDS 

AND TO THE COUNTY ABOVE ANY LOYALTY TO PERSONS, DEPARTMENT OR 

AGENCY, OR POLITICAL OR OTHER INTERESTS. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

STANDARD 201:  UPHOLD THE CONSTITUTION, LAWS AND REGULATIONS 

OF THE UNITED STATES, THE STATE OF KANSAS, AND JOHNSON COUNTY AND 

NEVER BE A PARTY TO THEIR EVASION. 

STANDARD 301:  SEEK TO FIND AND EMPLOY MORE EFFICIENT AND 

ECONOMICAL WAYS TO PROVIDE SERVICE AND TO GIVE TO THE PERFORMANCE 

OF HIS OR HER DUTIES THEIR BEST ATTENTION, EFFORTS AND THOUGHTS. 

STANDARD 401:  TREAT EVERY CITIZEN FAIRLY AND EQUALLY WITH 

COURTESY AND RESPECT AND MUST NEVER DISCRIMINATE UNFAIRLY BY 

DISPENSING OF SPECIAL FAVORS OR PRIVILEGES TO ANYONE, WHETHER FOR 

REMUNERATION OR NOT; AND SHOULD NEVER ACCEPT FOR HIMSELF OR 

FAMILY, FAVORS OR BENEFITS UNDER CIRCUMSTANCES WHICH MIGHT GIVE THE 

APPEARANCE TO REASONABLE PERSONS AS INFLUENCING THE PERFORMANCE 

OF HIS GOVERNMENTAL DUTIES. 

STANDARD 501:  REFRAIN FROM MAKING ANY PROMISE, PRIVATE IN 

NATURE, THE PERFORMANCE OF WHICH WOULD REQUIRE HIM TO ACT BEYOND 

THE PROPER SCOPE OF THE DUTIES OF HIS OFFICE, OR TO ACT IN A MANNER 

WHICH WOULD OR COULD COMPROMISE THE INTEGRITY OF HIS PUBLIC OFFICE. 

STANDARD 601:  NEVER ENGAGE IN ANY BUSINESS WITH THE 

GOVERNMENT, EITHER DIRECTLY OR INDIRECTLY, WHICH IS INCONSISTENT 

WITH THE CONSCIENTIOUS PERFORMANCE OF HIS GOVERNMENTAL DUTIES. 

STANDARD 701:  NEVER USE ANY INFORMATION COMING TO HIM 

CONFIDENTIALLY IN THE PERFORMANCE OF GOVERNMENTAL DUTIES AS A 

MEANS FOR MAKING A PRIVATE PROFIT OR GAINING BENEFIT FOR HIMSELF OR 

OTHERS; AND MAY NEVER REVEAL ANY INFORMATION MADE KNOWN TO HIM 

THROUGH HIS PUBLIC OFFICE WHICH IS BY LAW CONFIDENTIAL OR BY CUSTOM 

A PROTECTED RIGHT OF PRIVACY WHERE REVEALING THE INFORMATION COULD 

AFFECT THE CIVIL OR MORAL RIGHTS OF ANY CITIZEN. 



 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

STANDARD 801: ALWAYS SAFEGUARD THE PUBLIC TRUST AND NEVER USE 

NOR ALLOW THE USE OF GOVERNMENT PROPERTY OR FUNDS FOR PRIVATE 

PURPOSES, FOR PURPOSES OTHER THAN THOSE AUTHORIZED OR PERMITTED, OR 

FOR PURPOSES WHICH COULD MISLEAD THE CITIZENS OR DAMAGE THE 

CONFIDENCE AND REPUTATION OF THE GOVERNMENT. 

STANDARD 901:  AT ALL TIMES DISPLAY THE HIGHEST LEVEL OF 

INTEGRITY IN PERFORMING HIS OR HER DUTIES AND NEVER KNOWINGLY NOR 

NEGLIGENTLY MISLEAD OR ALLOW OTHERS TO MISLEAD THE PUBLIC OR OTHER 

GOVERNMENT OFFICIALS, NOR FAIL TO DISCLOSE OR REPORT TO APPROPRIATE 

OFFICIALS ANY CORRUPTION WHEREVER DISCOVERED. 

STANDARD 1001:  AVOID THE APPEARANCE OF IMPROPER INFLUENCE AND 

REFRAIN FROM EVER RECEIVING, SOLICITING OR ACCEPTING GIFTS, GRATUITIES, 

FAVORS OR ANYTHING OF VALUE FOR HIMSELF, HIS FAMILY OR OTHERS, WHICH 

IS INTENDED OR HAS THE APPEARANCE OR AFFECT OF INFLUENCING THE 

PERFORMANCE OF HIS DUTUES; AND SHOULD NEVER HIMSELF LOBBY NOR 

ATTEMPT TO INFLUENCE OTHERS IN THE PERFORMANCE OF THEIR DUTIES BY 

ANY MEANS WHICH ARE NOT A PART OF HIS AUTHORIZED DUTIES. 

STANDARD 1101:  NEVER ALLOW HIS JUDGEMENT TO BE COMPROMISED 

BY ANY PERSONAL, FAMILY OR BUSINESS INTEREST NOT A PART OF HIS 

GOVERNMENT SERVICE AND NEVER ACT UPON ANY MATTER IN WHICH HE, HIS 

FAMILY, OR BUSINESS HAS OR MAY HAVE ANY FINANCIAL OR BENEFICIAL 

INTEREST; AND SHOULD ALWAYS DECLARE AND DISCLOSE THE FULL NATURE 

AND EXTENT OF ANY PERSONAL, FAMILY, OR BUSINESS INTEREST IN ANY 

MATTER RELATED TO GOVERNMENTAL ACTIONS OR DUTIES. 

STANDARD 1201:  STAND AS A REPRESENTATIVE OF THE GOVERNMENT 

AND THE PUBLIC TRUST AND NEVER INTENTIONALLY ACT OUTSIDE THE SCOPE 

OF THEIR AUTHORITY IN THAT REPRESENTATION NOR ALLOW THEMSELVES TO 

BE PERCEIVED AS ACTING ON BEHALF OF THE PUBLIC OR GOVERNMENT WHEN, 

IN FACT THEY ARE NOT. 



 

 

  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

V. INTERPRETATION AND GUIDELINES 

A. GENERAL INTENT AND INTERPRETATION.  The Code of Ethics is intended to 

establish standards to guide the decisions and actions of the public officials and employees in the 

performance of their official duties and functions.  The standards established by the Code are 

rules of reason and not rules of law, and they do not themselves seek to impose duties or 

obligations not otherwise required of public officials and employees.  Rather, the standards seek 

to recognize the expectations inherent in government service through public opinion and 

perception and to define the special responsibilities that arise through the representation and 

authority of government.  Likewise, the Code does not attempt to exhaust the moral and ethical 

values that must guide government actions, nor does it displace professional knowledge, skill or 

judgment.  No set of rules or standards can do so, and every person in government service must 

also be guided by personal conscience and the independent ideals of their profession, as well as 

the legal duties imposed upon them.  These standards, therefore, should be interpreted with 

reference to the purposes of government service and the unique stature of public professionalism. 

B. ADVISORY OPINIONS AND RULINGS.  Any person to whom the Code of Ethics 

applies may request an advisory opinion or ruling on any provision of the Code or concerning any 

matter relating to their official duties or functions.  The request must be made in writing, 

submitted to any member of the Ethics Advisory Board, and should contain sufficient and 

adequate factual information upon which to base the opinion, although the issue may be 

submitted as a hypothetical question. 

The Advisory Board shall issue its opinion or ruling upon any request within seven 

(7) days, and may keep all or any part of the request confidential, but must, upon rendering any 

opinion or ruling, prepare a general interpretation relating to the issue raised by the request for 

distribution to all interested persons. 

Reliance by any person upon any advisory opinion, ruling or general interpretation 

issued by the Advisory Board shall be deemed conclusively as compliance with the requirements 

of the Ethics Code. 

C. ETHICAL CONSIDERATIONS.  The Advisory Board may, from time to time, 

develop and issue Ethical Considerations, which shall be used for interpreting and applying the 

provisions of the Code of Ethics. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

D. GUIDELINES FOR APPLICATION.  The following guidelines are designed to 

provide a frame of reference for interpretations of the Ethical Standards.  They are not absolutes, 

but serve as considerations to be applied to specific factual situations. 

1. Gifts and Gratuities.  A gift or gratuity would include any item of value, whether in 

the form of money, services, loan, travel, entertainment, hospitality, promise, favor, or tangible 

objects.  As a general rule, a public official or employee should not: 

a. solicit any gift or gratuity for any purpose related to their official duties or 

other County business or operations; 

b. accept any gift or gratuity, other than appropriate political or charitable 

contributions or an honor or award presented by an appropriate governmental, professional or 

fraternal organization, for the performance of duties; 

c. keep any unsolicited gift or gratuity having a value exceeding FIFTY 

DOLLARS ($50.00); and 

d. accept any gift or gratuity under circumstances that a reasonable person would 

question or circumstances where the giver would have reason to expect something in return. 

Further, as a general rule, a public official or employee should: 

a.   report any offer or attempt to offer a gift or gratuity to them in exchange for the 

performance of their duties; 

b. file a disclosure statement showing the nature of any unsolicited gift or gratuity 

received, the person giving the gift or gratuity, its value and the circumstances under which it was 

received; and 

c. to the extent possible, retain any unsolicited gift or gratuity for the office or 

department as a whole rather than as a personal gift or gratuity. 

2. Financial or Business Interests with County Operations.  A financial or business 

interest would include any interest that would directly or indirectly provide a monetary or other 

material benefit to the public official or employee.  As a general rule, a public official or 

employee of the County should refrain from participation in any selection process, contract 

negotiation, or purchase of goods or services where the official or employee, or their family 

members or business associates, has any beneficial or financial interest in the award, selection, or 

contract. 

Further, a public official or employee of the County should not engage in or have a 

financial interest in any business providing goods or services to the County except when the 

goods or services are provided through the formal competitive bid process under the Purchasing 



 

 

 

 

 

 

 

 

 

 

 
 

 

 

  

  

  

  

Policies of the County, and then only upon full disclosure to all appropriate officials of the 

financial interest. 

3. Financial Interest Disclosures.  A material financial interest would include an interest 

that provides direct financial remuneration to the public official or employee, or to any member 

of their immediate family, in an aggregate amount of FIVE HUNDRED DOLLARS ($500.00) or 

more in any year or an ownership interest in any business entity which exceeds ten percent (10%) 

of the total ownership.  A public official or employee of the County should always fully and 

publicly disclose any material financial or other beneficial interest that the official or employee 

has or may have in any contract, legislative action, formal decision, or governmental ruling or 

determination whenever the official or employee will or may participate in any manner in the 

discussion, deliberation, decision, or administration of the matter. 

4. Conflict of Interest.  A conflict of interest would include any circumstance under 

which a public official or employee of the County has a direct personal interest, other than the 

diligent performance of their official duties, in the result or outcome of any governmental action for 

which the official or employee has, in whole or part, any discretionary authority or responsibility.  

It is not limited to financial interests, but may include other interests such as personal friendships, 

family relations, or other associations with groups or persons.  A public official or employee of the 

County should always avoid even the appearance of such conflicts by full, public disclosure of such 

interests to appropriate officials and, where possible, by abstaining from participation in any form 

in the performance or exercise of the official, discretionary actions. 

VI. ETHICS ADVISORY BOARD 

The Ethics Advisory Board shall be a standing committee, established by the Board of 

County Commissioners, composed of the following designated members: 

1. The Director of Personnel for the County, or their designee; 

2. The Chief Counsel for the County, or their designee; 

3. The District Attorney for the County, or their designee; and 

4. The County Clerk, or their designee. 

In the event that any matter presented to the Ethics Advisory Board for consideration 

relates to any issue or complaint which has been considered or acted upon at the department or 

agency level by any member of the Advisory Board or which involves any member of the 

Advisory Board or another person directly supervised by a member, then that member shall not 



 

 

 

  

  

 

 

 

 
  

 
 

 

 

 

 

 

 

 

 

 

participate in the consideration of that particular matter and shall, for the purposes of that matter 

only, be replaced on the Advisory Board by: 

1. The County Sheriff, if the member is the District Attorney; 

2. The Register of Deeds, if the member is the County Clerk; 

3. A person designated by the Board of County Commissioners, if the member is the 

Director of Personnel or the Chief Counsel of the County. 

It shall be the duty and function of the Ethics Advisory Board to issue interpretations and 

guidelines for the Ethical Standards, to prepare advisory opinions and rulings, and to conduct 

investigative reviews upon complaints of violations of the Ethical Standards. 

VII. COMPLAINTS AND PROCEDURES 

A. Departmental Review.  Any allegation of a violation of the Code of Ethics for 

Johnson County Government should first be filed with the official, agency director or department 

head that has supervisory responsibility for the office or department in which the violation is 

claimed to have occurred.  Whenever possible, the complaint shall be acted upon and resolved 

through standard policies and procedures of the applicable county department or agency or 

through the County Personnel Policies. 

B. Advisory Board Review.  In the event that any allegation of a violation of the Code 

cannot, for whatever reason, be resolved through standard policies or procedures, then the 

compliant shall be made or referred to the Ethics Advisory Board for review and consideration. 

The Ethics Advisory Board may, as it deems necessary, conduct an investigation of the 

complaint, which may include interviewing persons who may have knowledge of the facts of the 

complaint. 

Upon completion of its review and/or investigation, the Ethics Advisory Board shall 

prepare a written report, stating its findings, conclusions, and recommendation on the Complaint.  

If the Advisory Board finds that there is no merit to the allegation of the complaint and there is no 

cause to believe that a violation has occurred, then the Advisory Board shall immediately issue its 

finding, dismissing the complaint. 

If the Advisory Board finds that there is cause to believe that a violation may have 

occurred, then the report of its findings and conclusions shall be: 

a. submitted to the appropriate elected official, department head, or agency director 

and to the County Personnel Department, if the complaint involves an employee, for their review, 

consideration and action; 



 

 

 

 

 

 

 

 

 
  

 
 

  

  

  

 

 
  

 

 

 
 
 

b. submitted to the County Administrator if the complaint involves a department 

head or agency director for his review, consideration and action; 

c. submitted to the Board of County Commissioners if the complaint involves the 

County Administrator, an appointed official or member of any County Board or Commission, or 

any person acting as a representative on behalf of the County; and 

d. submitted to the Ethics Review Commission if the complaint involves a member 

of the Board of County Commissioners or an elected official of the County. 

VII. ETHICS REVIEW COMMISSION 

The Ethics Review Commission shall be composed of the following members: 

1. The Administrative Judge of the District Court in the County; 

2. Two citizens of the County designated in each case by the Administrative Judge; and 

3. Two persons designated by the official who is the subject of the complaint. 

The Ethics Review Commission shall review any report of the Ethics Advisory Board 

which is submitted to it and may, as it deems necessary, conduct further and additional 

investigation, including interviews or a hearing.  Upon completion of its review and/or 

investigation, the Ethics Review Commission shall prepare a report stating its findings, 

conclusions and recommendations.  If the Ethics Review Commission determines that no 

violation has occurred, then it shall immediately issue a ruling making that finding and dismissing 

the complaint.  If the Review Commission determines that a violation has occurred, then it shall 

take such actions for enforcement, as it deems advisable, consistent with the provisions of this 

Code. 

IX. REVIEW AND ACTION UPON REPORT 

Any elected official, agency director or department head, and the County Administrator, 

and the Board of County Commissioners shall immediately review any report submitted to them 

by the Ethics Advisory Board and shall conduct any additional investigation, including interviews 

or a hearing, as they deem necessary.  Upon completion of their review, if they determine that no 

violation has occurred, then they shall dismiss the complaint and take such action as may be 

advisable to conclude the matter.  If they determine that a violation has occurred, then they shall 

direct action to be taken as they deem necessary and advisable, consistent with the provisions of 

this Code, to correct the violation and to enforce the Code of Ethics. 



 

 

  
 

 

 
  

 
 

  

 

 

 

 

 

  

  

  

  

  

 

 

 

  

 

 

  

  

 

X. CONFIDENTIALITY 

All proceedings of the Ethics Advisory Board, the Ethics Review Commission, the Board 

of County Commissioners, and any official, department or agency, in investigating and reviewing 

any ethics complaints shall be deemed as personnel matters and, thus, shall be confidential. 

XI. SANCTIONS FOR VIOLATION 

For any violation of the Code of Ethics, the following enforcement actions may be taken: 

A. For employees of the County: 

1.  A written warning or reprimand be issued pursuant to the personnel policies; or 

2.  A notice of intent to suspend, demote or terminate the employee be issued 

pursuant to the personnel policies; or 

3.  A complaint be filed for action with the law enforcement officials; or 

4.  The matter be dismissed for lack of cause. 

B. For elected officials of the County: 

1. A public censure or reprimand be issued; or 

2. A complaint be filed for action with the law enforcement officials; or 

3. The matter be referred to the State Attorney General for consideration; or 

4. The matter be dismissed for lack of cause. 

C. For appointed officials of the County or persons acting as representatives on behalf of 

the County: 

1. A public censure or reprimand be issued; or 

2. Removal from the office or position, or termination of any contract, agreement or 

representative status; or 

3. A complaint be filed for action with the law enforcement officials; or 

4. The matter be dismissed for lack of cause. 
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Bias and Preiudgment in the Quasi-Judicial 
Decision-Making Process 

PAUL 0 . REUVERS, Partner, lverson Reuvers Law Firm, Bloomington, Minnesota 

“Government is a trust, and the officers of the government are trustees. And both the trust and the 
trustees are created for the benefit of the people.”1 

I. INTRODUCTION 

Across the United States, quasi-judicial decision-making authority is delegated to municipal public 
officials. Quasi-judicial conduct is “marked by an investigation into a disputed claim and a decision 
binding on the parties.”2 In land use contexts, quasi- judicial decisions typically include “variances, 
special exceptions, subdivision plats, zoning code violations, site-specific rezoning to PUD, site plan 
review and the decisions of a board of adjustment, and many decisions of a planning commission.”3 

As government agents, public officials must comply with Fourteenth Amendment Constitutional due 
process. In particular, the Constitution protects parties’ rights to an impartial decision maker.4 A 
decision maker’s impartiality can be significantly affected by bias and prejudice, conflict of interest, ex 
parte communications, and of course, bribery. Municipal officers are arguably more prone to these 
external influences than judges or other quasi-judicial decision makers because they typically live and 
work in the communities they serve. This article will review how courts have handled each of these 
forms of bias and prejudgment. It will offer suggestions for how to address these issues. And it will 
outline the types of remedies available to aggrieved parties. 

1. Bias and Prejudice 

Bias is defined as a “prejudice in favor of or against one thing, person, or group compared with another, 
usually in a way considered to be unfair.”5 

In the land use context, there are three common forms of bias. The first is procedural bias, which deals 
with unfair procedures that benefit one party over another. The second is actual bias, which is genuine 
prejudice for or against a party. And the third is implied bias, which is bias based on relationships. The 
existence of any form of bias can be grounds for a reversal. 

Procedural Bias 

Procedural bias occurs when all the requirements of a fair hearing are not met.6 
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The most common form of procedural bias arises in pre-hearing decisions. In Barbara Realty Company 
v. Zoning Board of Review of the City of Cranston, a zoning board was set to hear an application that 
would allow the petitioner to build a motor lodge.7 Before the hearing, a member of the zoning board 
told the petitioner that the board would object to the application. When asked why, the board member 
said “what difference does it make, we are going to shove it down your throats anyways.” The court 
held that the board member should be disqualified in the interest of justice and to preserve public 
confidence in his impartiality. 

As described previously, the job of quasi-judicial decisions is to do an investigation into a disputed claim 
and render a binding decision – not arbitrarily deciding ahead of time, without considering the full 
record. If a decision maker has already made up his or her mind before the hearing, without 
consideration of the record at the hearing, this can lead to finding of bias. 

(Another form of procedural bias arises in ex parte communications, which will be discussed below). 

Actual Bias 

Actual bias is defined as “genuine prejudice that a judge, juror, witness, or other person has against 
some person or relevant subject.”8 

Actual bias by one decision maker can invalidate the votes of others, especially when that decision 
maker is in a unique position of influence. In Continental Property Group, Inc. v. City of Minneapolis, a 
city council member took a closed mind approach to a high rise proposed in her ward of the city.9 She 
also organized neighborhood opposition to the project and took an advocacy role to sway the opinions 
of other voting council members. The council denied the applications at issue in a unanimous 13-0 vote, 
but the court invalidated the decision because of the impact of the biased council member. Biased 
opinions by a decision maker regarding projects in their ward/district are often given substantial weight 
by other officials. Bias by one decision maker can be imputed onto other decision makers and invalidate 
decisions made with a large majority. 

Quasi-judicial decision makers can also create bias by going beyond their roles and interfering with 
conclusions of independent experts. Municipal officials are often not experts in the fields that they 
make decisions in. As a result, municipalities frequently hire outside, independent experts to conduct 
studies to help them understand the impact of their decisions. Public officials cannot interfere with 
independent experts to favor their own personal beliefs.10 

In Living Word Bible Camp v. County of Itasca, an environmental scientist was hired by the county to 
draft an Environmental Assessment Worksheet (EAW).11 A county commissioner who opposed the 
proposed development requested that the scientist delete a number of “no-impact” and “mitigation” 
statements that favored development. Ultimately, the commissioner succeeded in having the scientist 
remove some conclusory language in the EAW that favored the development. The county board voted 
3-1 to require an Environmental Impact Statement. The court held that the commissioner’s actions that 
altered the independent EAW were biased and rendered the decisionmaking process arbitrary and 
capricious. Quasi-judicial decision makers cannot interfere with independent experts to alter or sway 
their conclusions to favor one side. 

Pre-existing Bias 
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Unlawful bias can be formed prior to decision makers becoming public officials. In McVay v. Zoning 
Hearing Board, a developer sought a special exception permit to build multi-family dwellings.12 The city 
had never staffed its zoning board, so they appointed five new members for the sole purpose of 
deciding the special exception permit. But before being appointed to the zoning board, a majority of the 
zoning board members had signed petitions opposing the multi-family development. After a hearing 
and deliberations, the zoning board unanimously rejected the permit. The court held that the decision 
was void because of bias. And the court gave little merit to the zoning board members’ claims that the 
previous opposition was personal, not official. 

Implied Bias 

Implied bias is defined as “Bias, as of a juror, that the law conclusively presumes because of kinship or 
some other incurably close relationship; prejudice that is inferred from the experiences or 
relationships.11 

Relationships can undoubtedly cause bias in municipal decision makers.  They can be grounds to 
invalidate a decision.  Implied bias intersects with conflicts of interest. It will be discussed further below. 

Bias Takeaways 

Bias is grounds for a reversal. This is true even if a vote was unanimous or had a large majority. Courts 
have focused on the impact the biased decision maker might have had on the others.  Admittedly, 
identifying bias can be difficult.  It typically is not as obvious as a council member openly organizing 
opposition in the community. But if bias is actually identified, it is important to remove the biased 
decision maker from all further proceedings regarding the matter. 

If the proceedings have not begun, it is best practice to simply proceed without the decision maker. If 
the proceedings have already begun, gauge the potential impact the biased decision maker might have 
had on the other decision makers. If the impact is minimal, proceedings might be able to continue 
without the biased decision maker. But if the impact was potentially substantive or substantial, 
consideration should be given to potentially restarting the proceedings without the biased decision 
maker. 

2. Conflicts of Interest 

Conflicts of interest are easier to spot but difficult to manage. “A conflicting interest arises when the 
public official has an interest not shared in common with the other members of the public.”14 Generally, 
“public officials are disqualified from participating in proceedings in a decision-making capacity when 
they have a direct interest in the proceedings’ outcome.”15 But there is not a settled rule as to “whether 
such an interest will disqualify an official,” and courts must make a case by case decision based on the 
facts.16 In municipal quasi-judicial decisions, conflicts are often caused by financial considerations and 
relationships. 

Financial Conflicts 

The purest form of conflicts are financial conflicts. Municipal officials live and often own property in the 
communities they serve.  For this reason, courts use a balancing approach when analyzing financial 
conflicts.  In Minnesota, the courts consider the following factors: 
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(1) The nature of the decision being made; 

(2) the nature of the pecuniary interest; 

(3) the number of officials making the decision who are interested; 

(4) the need, if any, to have interested persons make the decision; and 

(5) the other means available, if any, such as the opportunity for review, that serve to insure 
that the officials will not act arbitrarily to further their selfish interests.17 

A common conflict of interest involves property values. There is a conflict of interest any time a public 
official’s property value changes based on their decision. In E.T.O., Inc. v. Town of Marion, a town board 
denied a bar’s application to renew its liquor license in a 2-1 vote. One of the board members that 
voted “no” owned 53 acres across from the bar, and his property had been devalued by $100,000 after 
the bar opened. The court held that “A more direct, admitted financial interest is hard to imagine. A 
public official with a direct conflict of interest should not be permitted to vote in such a situation or our 
statutes and decisions prohibiting conflict of interest would be a mere mockery.”18 The town board’s 
decision was reversed because of the conflict. 

Property conflicts can also be formed through affiliation.  In Grabowsky v. Township of Montclair, two 
members of a township board were members and in leadership (trustee) roles in a church.19 A 
developer sought to build a large assisted living facility in a lot beside the church.  The plan required a 
zoning application, which was approved by the township board.  The court noted that an organization 
“may have an interest in the [zoning] application by virtue of its proximity to the property in dispute” 
whether or not the organization participated in the application.  Here, a state statute required notice to 
all properties within 200 feet of a proposed zoning change.  Because the church was within 200 feet, the 
court held that it had an interest. The court declined to impute automatic conflicts for all members of a 
church or organization with a conflict.  Instead, it held that public officials with “substantive leadership” 
positions in an organization will share the conflict themselves.  Therefore, a conflict existed for the two 
public officials. 

Conflicts created by property interests are particularly common for municipal officials because their 
property values might easily be affected by zoning changes, variances, conditional use permits, or grants 
of liquor licenses. 

Relationships 

Relationships can potentially create conflicts of interest.  As previously stated, a trustee or leadership 
role in an organization or church can create a conflict, although mere membership is usually insufficient. 
The relationship conflict can also be based on legal obligations. 

In Appeal of City of Keene, the city requested the county board chair make a public necessary 
determination for properties surrounding an airport.20 The chair of the board was an attorney whose 
law partner previously represented two property owners near the airport and subject to the 
determination. The county board denied the request for a public necessity determination. The 
Supreme Court of New Hampshire invalidated the decision because of the chair’s conflict of interest.  
The court reasoned that under the ABA model code, the board chair previously shared his partner’s 
ethical obligations to two former clients—and that they maintained a duty to them as former clients. 
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Conflict of Interest Takeaways 

The same approach regarding biased decision makers should be used with conflicts.  Courts will reverse 
decisions because of impact of a decision maker with an actual conflict.  This is true even if they do not 
vote.  “A board member may not cure a conflict of interest by abstaining from the vote after he has 
already participated in the Board’s discussion and voiced his opinion.”21 

An additional step that can be taken to avoid conflicts is a disclosure form.  For financial conflicts, “this 
usually takes the form of a financial disclosure statement that sets forth an official’s substantial financial 
interests.”22 To avoid other forms of conflict (and potential bias), information can be disclosed “on the 
record any prior knowledge or contacts with the parties to a quasi-judicial hearing.”23 The key is 
disclosure. 

3. Ex Parte Communications 

Ex parte communications are defined as “any communication outside of the record of the pending 
proceeding.”24 In reality, these are the conversations by public officials outside the hearing—often to 
other public officials, friends, members of the public, or even parties to the hearing itself. Due process 
“requires a quasi-judicial officer to refrain from ex parte communications.”25 

Courts have used varying approaches to analyzing ex parte communications.26 The first, and seemingly 
minority approach, holds that “an ex parte communication does not deny due process where the 
substance of the communication was capable of discovery by the complaining party in time to rebut it 
on the record.”27 The second, and seemingly majority approach, focuses “upon the nature of the ex 
parte communication and whether it was material to the point that it prejudiced the complaining party 
and thus resulted in a denial of procedural due process.”28 

In Jennings v. Dade County, the court applied the second approach.29 The court reasonably recognized 
that public officials will “unavoidably be the recipients of unsolicited ex parte communications regarding 
quasi-judicial matters they are to decide.”  But the occurrence of such a communication does not 
mandate automatic reversal.  Instead, the court created a cause of action where the aggrieved party 
proves that an ex parte communication occurred. Such a showing creates a presumption the 
communication was prejudicial unless the defendant proves contrary. The burden of persuasion stays 
with the public official. 

The key to the second approach is determining the prejudicial effect of an ex parte communication.  The 
court in Jennings v. Dade County adopted criteria from the D.C. Circuit to analyze the prejudicial effect of 
ex parte communications. These criteria have been adopted by other jurisdictions (at least in part).30 

This criteria are: 

Whether, as a result of improper ex parte communications, the agency’s decision 
making process was irrevocably tainted so as to make the ultimate judgment of the 
agency unfair, either as to an innocent party or to the public interest that the agency 
was obliged to protect.  In making this determination, a number of considerations may 
be relevant:  the gravity of the ex parte communications; whether the contacts may 
have influenced the agency’s ultimate decision; whether the party making the improper 
contacts benefited from the agency’s ultimate decision; whether the contents of the 
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communications were unknown to opposing parties, who therefore had no opportunity 
to respond; and whether vacation of the agency’s decision and remand for new 
proceedings would serve a useful purpose. Since the principal concerns of the court are 
the integrity of the process and the fairness of the result, mechanical rules have little 
place in a judicial decision whether to vacate avoidable agency proceedings. Instead, 
any such decision must of necessity be an exercise of equitable discretion.31 

In the context of municipal quasi-judicial decisions, ex parte communications are bound to happen.  This 
is why all ex parte communications are not per se grounds for reversal.  But when they do happen, it is 
important to identify them and disclose them.  For example, a stray comment in response to a random 
question on the street will surely have less of a prejudicial effect than speaking in depth to an interested 
party before the hearing.  It is a balancing act that turns on the facts. 

4. Bribery 

The purest form of bias and prejudgment in a quasi-judicial decision is a bribe. Bribery by a quasi-
judicial decision maker is plainly a due process violation.32 Evidence of bribery makes the case at bar 
undoubtedly reversible. Additionally, evidence of a decision maker’s past bribery can render future 
decisions reversible as well.  This theory is called compensatory bias, and it “occurs when a decision 
maker, who is taking bribes in some cases, is biased against those who do not bribe the decision maker, 
so he or she avoids being perceived as uniformly and suspiciously soft on the party opposing the 
government.”33 Therefore, a decision maker’s acceptance of bribes in the past creates a presumption 
that they may unfairly decide cases where no bribe is being offered. 

Besides being a serious due process violation, it is illegal for public officials to accept bribes in every 
American jurisdiction.34 Typically, it is a felony offense.35 Some states have created limited immunity for 
quasi-judicial decision makers that protects against criminal liability for incomplete, reckless, or grossly 
negligent decisions.36 But this limited immunity is not absolute.  The Supreme Court of Pennsylvania has 
explained that “official behavior involving crimes of corruption such as bribery, extortion, public office 
crimes, Crimen falsi, conspiracy to commit crimes, etc., are not protected by judicial or quasi-judicial 
immunity.”37 

Bribery is truly the most blatant unethical form of bias and prejudgment.  For that reason, it is a 
reversible error even if the official’s bribery was limited to past cases.  Furthermore, officials who accept 
bribes will be subject to significant criminal liability and will not be protected by any limited immunity 
that may be afforded to decision makers for poor but otherwise uncorrupt decisions. 

5. Remedies 

An aggrieved party may request that the court approve/deny the pertinent application, without further 
proceedings on the basis that rendered the quasi-judicial decision arbitrary and capricious. When a 
“zoning authority’s decision is arbitrary and capricious, the standard remedy is that the court orders the 
permit to be issued.”38 But courts have noted an exception “when the zoning authority’s decision is 
premature and not necessarily arbitrary” (in applying the incorrect legal standard).39 In applying this 
theory to cases of public official bias, courts have held the existence of a biased public official more akin 
to applying the wrong legal standard, rather than deeming the entire decision as wholly arbitrary.40 

Remand 
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Remand is the typical remedy when faced with bias or prejudicial conduct in quasi-judicial decision 
making. Municipalities are given quasi-judicial authority by the legislature, and that power is usually 
exclusive.  For example, in Minnesota a county’s “board of adjustment shall have the exclusive power to 
order the issuance of variances from the requirements of any official control.”41 When there is exclusive 
authority (as in Minnesota zoning decisions), the Minnesota Supreme Court has stressed the importance 
that “the judiciary does not encroach upon the constitutional power spheres of the other two branches 
of the government,” or exceed “the limited role of the judiciary in reviewing zoning decisions.”42 The 
best way for the courts to avoid a separation of powers issue is to direct a remand. 

In Continental Property Group, Inc v. City of Minneapolis (previously discussed where a biased city 
council member wrongfully lobbied other council members to vote against a project), the Minnesota 
Court of Appeals held “the city council relied on factors it was not intended or permitted to consider in 
denying CPG’s applications.”43 In discussing the proper remedy, the court explained “the city council’s 
decision would not necessarily have been arbitrary and capricious had the council followed the correct 
standards and procedures… namely, had it not allowed a biased councilmember to participate in the 
decision.”  Therefore, the court remanded the case back to the city council. This is significant because 
the vote denying the project was 13-0. 

As previously discussed in Living Word Bible Camp v. County of Itasca, a biased county board member 
wrongfully interfered with an independent Environmental Impact Statement.44 The Minnesota Court of 
Appeals held that “the record supports the finding that [the board member’s] conduct demonstrated 
bias and that her ability to alter the EAW to reflect her bias rendered the decision making process 
arbitrary and capricious.” The court held that a remand was necessary because it was a 2-1 vote (with 
the biased member in the majority), and because the EIS needed to be redone by the expert without the 
wrongful input of the biased board member. 

When a case is remanded to the quasi-judicial decision makers, the new case must be heard entirely 
without the participation of the biased official.  This was the case in both Continental Property Group 
and Living Word Bible Camp. It was also the case in numerous similar state and federal cases.45 

Theoretically, if the reason the quasi-judicial decisions were arbitrary and capricious was the biased 
official, then their absence should cure the due process faults. 

When a quasi-judicial decision is initially challenged at the district or appellate court (depending on state 
statutes), the court that hears the case is acting as a court of appeals. 

Accordingly, they should abide by fundamental rules of appellate procedure.46 Under these rules, 
parties cannot raise new issues or arguments for the first time on appeal, and they may not raise the 
same general issues litigated below on new theories.47 Remands avoid these issues when courts merely 
give guidance, remand, and allow the public officials to re-hear the case. 

Additional support for a remand as the proper remedy comes from other types of cases where bias has 
been found. In criminal cases, jurors must “swear that he could set aside any opinion he might hold and 
decide the case on the evidence.”48 In a case where a juror did not swear he could set aside any opinion 
he might hold and decide the case on the evidence, “but only that he would try,” the Minnesota Court 
of Appeals held that the trial court erred by not striking the juror.49 The remedy was not an acquittal, 
but a new trial – the functional equivalent of a remand.  Additionally, the Minnesota Supreme Court 
held a trial judge’s act of questioning the veracity of testimony by a defense witness and conducting 
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independent investigation into correctness of witness’s testimony deprived the defendant of his right to 
a fair trial.50 But again the remedy was a remand. 

Section 1983 Claims 

Finally, the existence of a protected property interest is a prerequisite for a constitutional claim. “The 
right to procedural due process does not guarantee process for process’s sake; the right to due process 
guarantees process for the sake of protecting an established property interest.”51 “It is enough to 
invoke the procedural safeguards of the Fourteenth Amendment that a significant property interest is at 
stake, whatever the ultimate outcome of a hearing.”52 Because an applicant does not have a protected 
property interest in a land use application, an applicant has no constitutional right to due process in the 
application-review process.53 In other words, there is no section 1983 liability in the application-review 
process. 
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(Kilakila 'O Haleakala v. Bd. of Land, 138 Haw. 383, 450, 382 P.3d 195, 262 (2016)), Court of Appeals of 
Kentucky (Louisville Gas & Elec. Co. v. Com. ex rel. Cowan, 862 S.W.2d 897, 900–01 (Ky. Ct. App. 1993)). 

31. Pro. Air Traffic Controllers Org. v. Fed. Lab. Rels. Auth., 685 F.2d 547, 563–64 (D.C. Cir. 1982). 

32. See Hall v. Superior Ct., 3 Cal. App. 5th 792, 809–10, 208 Cal. Rptr. 3d 186, 199 (2016). 

33. Id. at 809. 
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34. For example, see Minn. Stat. § 609.42, N.Y. Penal Law §§ 200.10, 200.11, 200.12, and Cal. Penal 
Code, § 68. 

35. See Id. 

36. See Petition of Dwyer, 486 Pa. 585, 597, 406 A.2d 1355, 1361 (1979). 

37. Id. (emphasis added). 

38. Krummenacher v. City of Minnetonka, 783 N.W.2d 721, 732–33 (Minn. 2010). 

39. Id. at 733. 

40. See Cont’l Prop. Grp., Inc. v. City of Minneapolis, No. A10-1072, 2011 WL 1642510, at *4 (Minn. Ct. 
App. May 3, 2011); Living Word Bible Camp v. Cty. of Itasca, No. A12-0281, 2012 WL 4052868, at *2 
(Minn. Ct. App. Sept. 17, 2012). 

41. Minn. Stat. § 394.27, subd. 7. 

42. Big Lake Ass’n v. Saint Louis Cty. Plan. Comm’n, 761 N.W.2d 487, 491 (Minn. 2009). 

43. Cont’l Prop. Grp., Inc. v. City of Minneapolis, No. A10-1072, 2011 WL 1642510, at *6 (Minn. Ct. App. 
May 3, 2011). 

44. Living Word Bible Camp v. Cnty. of Itasca, No. A12-0281, 2012 WL 4052868, at *2 (Minn. Ct. App. 
Sept. 17, 2012). 

45. See Cinderella Career & Finishing Sch., Inc. v. F.T.C., 425 F.2d 583, 592 (D.C. Cir. 1970); Barbara 
Realty Co. v. Zoning Bd. of Rev. of City of Cranston, 85 R.I. 152, 154, 128 A.2d 342, 344 (1957); Texaco, 
Inc. v. F.T.C., 336 F.2d 754, 757 (D.C. Cir. 1964), vacated and remanded on other grounds, 381 U.S. 739 
(1965). 

46. Leppink v. Water Gremlin Co., 944 N.W.2d 493, 501 (Minn. App. 2020). 

47. Id. 

48. Patton v. Yount, 467 U.S. 1025, 1036 (1984). 

49. State v. Logan, 535 N.W.2d 320, 324 (Minn. 1995). 

50. State v. Dorsey, 701 N.W.2d 238, 249-53 (Minn. 2005). 

51. Cont’l Prop. Grp., Inc. v. City of Minneapolis, No. A10-1072, 2011 WL 1642510, at *4 (Minn. Ct. App. 
May 3, 2011). 

52. Id. citing Carey v. Piphus, 435 U.S. 247, 266, 98 S.Ct. 1042, 1054 (1978) (quotation omitted)). 

53. Id. at *6 
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BYLAWS OF THE JOHNSON COUNTY, KANSAS, PLANNING COMMISSION 

Adopted: March ??, 2022 

ARTICLE I: ESTABLISHMENT AND NAME 

1.01. The Johnson County, Kansas, Planning Commission was established by Resolution No. 130-
84 of the Board of Commissioners of Johnson County, Kansas (Board) on October 4, 1984, and in 
accordance with the provisions of K.S.A. 19-2957. The official abbreviation of the planning commission’s 
name shall be JCPC. The JCPC shall act as an advisory commission to the Board to support planning and 
zoning efforts for unincorporated Johnson County, and any additional duties that the Board prescribes. 
The JCPC shall be subject to the jurisdiction, and under the control and approval of the Board. 

ARTICLE II: PURPOSE AND MISSION. [Should not have period] 

2.01. The purpose of the JCPC, with the approval of the Board, is to prepare or cause to be 
prepared a comprehensive plan for the coordinated development of Johnson County in the manner and 
for the purposes as provided in K.S.A. 19-2958, and zoning and subdivision regulations in the manner 
and for the purposes provided in K.S.A. 19-2960. The JCPC shall also be authorized to submit 
recommendations to the Board regarding the adoption of proposed amendments to the Johnson County 
Zoning and Subdivision Regulations and amendments to the Comprehensive Plan. The JCPC shall also be 
authorized to do any other statutory duties delegated to them by applicable state law, including but not 
limited to those set forth in K.S.A. 12-530, and any amendments thereto, if any. 

2.02. The JCPC shall, at a minimum, annually review the adopted comprehensive plan for the 
purposes of determining if any portion of the plan has become obsolete and shall make a report to the 
Board regarding same on or before June 1 of each year. The JCPC, however, may at any time review and 
reconsider the comprehensive plan as deemed necessary. Furthermore, the JCPC shall review all 
proposed amendments to the Zoning and Subdivision regulations and present a recommendation to the 
Board. 

2.03. Any recommendations by JCPC relating to comprehensive plans and zoning and 
subdivision regulations shall be designed, in accordance with the present and future needs of the county 
and shall promote the public health, safety, morals, comfort, convenience, prosperity and general 
welfare and protect the land, air, water, natural resources and environment and encourage their use in 
a desirable manner and insure efficient expenditure of public funds and conserve and protect the values 
of property under the jurisdiction of the county. 

2.04. The JCPC shall consider the following policy matters adopted by the Board on October 4, 
1984, pursuant to Resolution No. 144-84, in the revisions comprehensive plan or zoning and subdivision 
regulations, including but not limited to: 
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2.04.01. Provisions for orderly growth. Recommend development policies concerning 
appropriate density, platting and land use patterns, the need for transition between 
undeveloped, partially developed, and full urban development. 

2.04.02. Mechanism to reduce county subsidies. Recommend development standards 
and cost-sharing procedures to support capital projects (such as collector roads) as an integral 
part of the development process. 

2.04.03. Coordination with cities. Recommend the means by which the rural 
comprehensive plan and subsequent regulations can appropriately reflect the plans for growth 
and development of the respective cities in the county. 

2.04.04. Improved procedures and recommendations. Recommend procedural 
improvements concerning decision formats, findings of fact, and legal procedures to comply 
with recent court rulings and legislation. Propose new zoning and subdivision regulation 
amendments based on the comprehensive plan and its recommended policies, which will 
streamline and improve the administration of such regulations by the township zoning boards 
and staff. New amendments should attempt to strike a balance in order to achieve quality 
development, protection of existing uses, and a timely, expeditious, and uncomplicated review 
of zoning applications. 

ARTICLE III: BYLAWS 

3.01. The rules for the transaction of business and conduct of the affairs of the JCPC shall be 
determined by these bylaws and are intended to guide the efforts of its Members, as adopted by the 
JCPC, with the approval of the Board. These rules, therefore, having been adopted by the Board, acting 
collectively, in conducting the business of the Johnson County Government. 

3.01.01. These rules are intended to facilitate, and not obstruct, the conduct of 
business by providing an orderly and consistent framework for conducting such meetings [No 
period] 

3.01.02. All Members have and share equal rights, privileges, and obligations, which 
includes, but is not limited to, the following: 

3.01.02(a). All Members present and participating in meetings have the right to make, 
second, or amend motions. 

3.01.02(b). All Members present and participating in meetings have the right to 
participate in debate when discussion is permitted. Members shall speak for intervals not 
exceeding five (5) minutes after being recognized by the Chairman, so all Members have an 
equal opportunity to speak to issues that are pending before the Board. As a courtesy, the 
Chairman may signal Members when they have exceeded five (5) minutes so that a Member 
may bring his or her comments to a conclusion. 
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3.01.02(c). All Members have the right to make inquiries and seek clarification or 
further information on pending matters. 

3.01.02 (d). All Members present for meetings have the right to vote on matters, unless 
prevented by a conflict of interest, in which case a Member should abstain from participating in 
those proceedings. See Article IV. 

ARTICLE IV: MEMBERS. [Should not have period.] 

4.01. Composition and Qualifications. The JCPC shall consist of twelve (12) members who are 
appointed by the Board. Nine (9) of such members shall be residents of the unincorporated area of the 
County. Three (3) of the twelve (12) members shall be residents of the incorporated area of the County. 
At least one member of each Zoning Board and each Consolidated Zoning Board in the County shall be 
appointed by the Board to serve as one of the nine (9) members representing the unincorporated area. 
For the remaining positions, the Board shall endeavor, but not be required, to appoint a resident from 
any township which lacks representation on the Planning Commission. [This would allow all 12 
members to be from the unincorporated area.  Is that the intent?] 

4.02. Term of Office. The members first appointed by the Board shall be appointed for terms of 
one (1), two (2), and three (3) years. The terms shall be divided equally or as nearly equally as possible 
between the members. Thereafter, members shall be appointed for terms of three (3) years each. All 
members shall serve until their successors are appointed and qualified. Vacancies shall be filled by 
appointment by the Board for the unexpired term. 

4.03. Removal. The Johnson County Board of Commissioners may remove a member for cause 
as outlined in Section 4.07 herein. 

4.04. Vacancy. All vacancy appointments on the JCPC shall be made by the Board. In the event 
a vacancy should occur prior to the expiration of a member’s term, the successor shall be appointed 
within sixty (60) days of notification to Board. The successor shall serve the unexpired portion of the 
departing member’s term on the JCPC. 

4.05. Committees. Special committees may be authorized and appointed by JCPC for special, 
limited purposes and shall serve only until completion of the assignment. Committees shall be less than 
seven (7) members. 

4.06. Compensation. Members serve without compensation for their services, but may receive 
such traveling expenses as the Board authorizes. 

4.07. Vacancies and Removal of Members of the JCPC. Members may be removed with cause 
by the Board as outlined in Section 4.03 herein for the reasons set forth below. The JCPC shall meet in 
executive session in discussing any of the reasons listed in 4.07.01 through 4.07.07 and in determining 
whether a recommendation for removal of a member is forwarded to the Board. 

4.07.01.  If a member ceases to be qualified consistent with Section 4.01 respectfully herein; 
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4.07.02. If a member is convicted of a felony or found guilty/adjudicated of a crime of 
dishonesty during said service as a member of JCPC; 

4.07.03. If a member fails to attend three (3) or more consecutive meetings, unless there is a 
two-thirds (2/3rds) majority vote of all members on commission by the JCPC that good cause exists to 
excuse the non-attendance; 

4.07.04. If a member of the JCPC fails to comply with any policy established by the Board on 
disclosure of conflicts of interest and Code of Ethics. [Should be referred to as Code of Ethics for 
Johnson County Government.] 

4.08. Resignation. Resignation by a member of the JCPC shall be by written notice conveyed to 
the Chairperson of the JCPC and the Board as well as the Clerk of the Board. In the absence of a written 
resignation by the member, the member may verbally resign by communicating with the Director of 
Planning, who shall thereafter alert the Clerk of the Board, in writing, of the member’s resignation. The 
resignation shall be effective on the date of filing with the Clerk, or as otherwise stated herein. 

4.09. Conflicts of Interest. Any member who has a pecuniary interest in a matter pending 
before the JCPC, or who is likely to derive direct and tangible personal or professional benefit from 
particular resolution of the matter or has a substantial interest as defined by KSA 75 4301 et seq, shall 
declare a conflict of interest and shall be disqualified from considering, debating, discussing and voting 
on any issue connected with the matter, and his/her presence at the meeting shall be disregarded for 
the purposes of obtaining a quorum for voting on that issue. A member that declares a conflict shall 
remove him/herself from the meeting room for that issue in which he/she has a conflict in order to not 
influence the vote with his or her presence. The Chairman shall declare an abstention for each affected 
member for that item on the agenda. Further, no member with a conflict shall appear before the JCPC 
on behalf of any party or entity on any matter under consideration relating to that matter. In the case 
of an inquiry and/or complaint filed by a member of the public, or such other person, including but not 
limited to a county official or employee regarding a potential disqualification, the Chairman of the JCPC 
shall rule on such alleged disqualification. [Mr. Iliff has had a conflict of interest but failed to disclose it. 
Any determination on conflict should come from the County Attorney or the Kansas AG.] Reasons for 
disqualification shall be, but are not limited to, the following: a) To avoid the appearance of an 
impropriety. Members should remain mindful of the provisions of the Code of Ethics and state conflicts 
laws, but also be aware that many other situations can present the appearance of or actual conflict of 
interest. If there are concerns, Members may inquire of the Chief Counsel to determine whether a 
conflict may exist and what, if any, action should be taken in such situation(s). 

4.10. Code of Ethics. Each member of the JCPC shall abide by and be subject to the Board’s Code 
of Ethics. Each member prior to assuming their duties will sign an acknowledgement of receipt of Code 
of Ethics. 

4.11. Conduct. Member shall conduct themselves in a proper, businesslike manner during all 
proceedings, and shall respect and follow these rules. Each Member shall demonstrate courtesy and 

4 



 
 

    
    

  

       
   

      
     

      
     

    
         

            
   

      
    

    
    

      
     

    
     

     
     

   
    

      
       

    

  

        
       

       
       

       
      

  

respect for the Board, for the public, for staff and for other Members, and no Member shall impute to 
another, either directly or indirectly, by any form, conduct that is unbecoming of a Member of JCPC. 

ARTICLE V: OFFICERS & STAFF 

5.01. At the JCPC regular June February meeting each year, the JCPC shall elect from its 
members a Chairperson and Vice-Chairperson by a majority vote of those present. Each officer shall 
serve a one (1) year term. Each officer may be re-elected for two (2) additional consecutive term to the 
same office. If all officers leave the JCPC at the same time, the most senior member in years of service 
on the JCPC shall serve as Chairperson until an election can be held. Any officer of the JCPC may be 
removed from that office by a motion and a unanimous vote of all the remaining members of the JCPC. 
A vacancy in any term of an officer may be filled by the remaining members of the JCPC for the 
unexpired portion of that term of office. [Redlined version – are officers allowed to serve two additional 
consecutive terms? Mr. Iliff has been chairman since 2013. No one should have that kind of power.  He 
treats it like his own personal fiefdom, and he rules it like a tyrant.] 

5.01.01. Chairperson. The Chairperson shall preside at all meetings of the JCPC, review agendas 
for meetings, and shall decide all points of order and procedure. The Chairperson may call a special 
meeting of JCPC in compliance State statute. The Chairperson shall perform all duties incident to the 
office of Chairperson and other duties as may be prescribed by JCPC from time to time. 

5.01.02. Vice-Chairperson. The Vice-Chairperson shall have the powers and shall exercise the 
duties of the Chairperson whenever the Chairperson is absent, incapacitated, abstained, or otherwise 
unable to serve or act for any other reason. The Vice-Chairperson shall exercise the powers and 
perform the functions that are from time to time assigned by the Chairperson or JCPC. 

5.01.03. Secretary. The Director of the Johnson County Planning Office shall designate a 
member or members of his/her staff to serve as secretary or secretaries for the JCPC. The secretary 
shall be responsible for keeping a proper record of the proceedings and shall perform other duties as 
the JCPC may require with the approval of the Director of the Johnson County Planning Office. 

5.01.04. Staff. The Planning Department shall provide professional and technical assistance to 
the JCPC as requested by a majority of all members of the JCPC. The Board may employ or contract with 
other consultants for such services as the JCPC requires under the Direction of Planning director. 

ARTICLE VI: MEETINGS 

6.01. Meetings of JCPC. The JCPC shall regularly meet the 4th Tuesday of every month at 5:45 
p.m. in the third floor hearing room of the Administrative [should be Administration] Building located at 
111 South Cherry Street in Olathe, Kansas. Special meetings may be called at any time in compliance 
with State statute by the Chairperson or, in the Chairperson's absence, by the Vice-Chairperson. With a 
majority vote of all the members of JCPC, JCPC may by resolution change the date, time and location of 
any regular monthly meeting with the approval of the Board. Pursuant to provisions of state law, an 
executive session shall be called and conducted when necessary. 
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6.02. Parliamentary Authority. All JCPC meetings shall be conducted in accordance with the 
applicable procedure set forth in Roberts Rules of Order, Newly Revised, 12th edition, and any 
subsequent editions or amendments thereto, if any, shall govern to the extent practical where not 
inconsistent with the laws and regulations of the State of Kansas or resolutions adopted by the Board. 
In the absence of a rule or established practice, the Chairman shall declare the proper procedure. Any 
rule may be suspended by a majority vote of the members present at a meeting but such suspension 
shall not extend past the matter acted upon, or the meeting, as appropriate. A motion to suspend the 
rules must state the purpose for the suspension. 

6.03. Open Meetings. All meetings of the JCPC are public meetings, open to the public at all 
times, except as otherwise provided herein or allowed by Kansas law. Notice and conduct of all 
meetings shall comply with the requirements of K.S.A. 75-4318 and all notice requirements for the JCPC 
under KSA 19-2956 et seq. and County regulations. Notice of regular meetings of JCPC shall be posted 
on the Johnson County website for the Board and Planning Department, and members shall receive 
electronic notice of meetings. Notice of special meetings shall be posted on the Johnson County 
website for the Board and Planning Department, posted on the bulletin board in the lobby of the 
administrative building; notify the press; and provide written notice to those who have previously 
requested such notice. 

6.04. Quorum. Seven (7) members of JCPC that are present either physically or by other means 
of telecommunications, as outlined in Section 6.10 herein, shall constitute a quorum for the transaction 
of business at any meeting of the JCPC, and if less than a quorum is present, then a majority of those 
present may adjourn the meeting to a later date without further notice. No action shall be taken in the 
absence of a quorum except to adjourn the meeting to a subsequent date and/or site. 

6.05. Agendas. Agendas for JCPC shall ordinarily be electronically transmitted through email to 
members of JCPC at least five (5) days prior to the scheduled meeting date. The agenda shall be made 
public before the meeting. Matters which are not listed on the agenda may be added at the beginning 
of the meeting unless there is an objection by a majority of the members present. 

6.06. Order of Business. At the discretion of the Chairperson, the order of business at meetings 
of the JCPC shall be as follows: 

6.06.01. Call to order 
6.06.02. Roll Call -Establishment of Quorum 
6.06.03. Public Comment 
6.06.04. Disclosure of Conflict of Interests by Members 
6.06.04. Agenda - Additions & Deletions 
6.06.06. Approval of Minutes 
6.06.07. Old Business 
6.06.08. New Business 
6.05.09. Adjournment 

6.07. Minutes. The Secretary of the JCPC, or his/her designee, shall record minutes of each 
regular, or special meeting of JCPC, and shall cause to be transcribed and distributed the minutes to the 
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members of the JCPC for their approval. The minutes of the JCPC shall also be provided to the Clerk of 
the Board, and upon the request of the public. 

6.08. Recessed Meeting. In the event of a disturbance or conduct that is disruptive, the JCPC 
may recess any regular, special or previously recessed meetings to a place and time specified in the 
adopted recess motion. Only matters appearing on the agenda may be acted upon in a meeting 
recessed to another location or time. 

6.09. Voting Members. Each of the twelve members of JCPC shall be voting members and 
decisions for the JCPC shall be made by a majority vote of the JCPC members present. All members, 
including the Chairperson, shall be entitled to one vote. All votes shall be cast in person or by electronic 
means as outlined in Section 6.10 herein. No member shall vote on any matter or issue when that 
member has a personal or financial interest in the matter or issue. A majority vote of all JCPC members 
present is required when voting is on recommendations for the adoption of revisions to the County 
regulations or the comprehensive plan and a vote for or against such recommendation by less than a 
majority of the members present constitutes a "failure to recommend.” A majority vote of all members 
of the JCPC is required when voting is on original adoption of regulations or original adoption of the 
comprehensive plan. 

6.10. Telecommunication Voting. [Why is 6.10.01 needed when there is the only section] 

6.10.01. A member of JCPC may attend meetings by telephone, video conference, or by other 
acceptable means of telecommunication. In advance of the meeting in which a member of JCPC desires 
to vote by telephone, video conference or similar communications equipment, the Chairperson of JCPC 
shall notify the JPCP Secretary so that the Secretary may make arrangements for the member to 
participate by telephone, video conference or similar telecommunications at the beginning and during 
the debate leading up to the vote on any particular issue. 

6.11. Public Hearings.  Public hearings shall be called either by public notice, or by public 
announcement. After the public hearing is officially closed, unless otherwise prescribed by law, any 
Member may propose, by regular motion, that JCPC take certain action on the matter, which shall be 
subject to these rules and any statutory or legal requirements. 

6.12. Public Participation. All persons who act in an orderly manner may attend and observe 
any meeting of JCPC, except those which are closed according to law, and specific time shall be set aside 
during every regular meeting to receive public comment concerning business of JCPC; Provided, that 
such attendance shall in no way interfere with or impede the conduct of the meeting. In the event of a 
disturbance or conduct that is disruptive to the proceedings, the room may be cleared of any person(s) 
by the Chairman. Members of the public shall not: make remarks which are personally offensive, 
impertinent, profane, or slanderous; campaign for or against a public office; promote private business 
interests or ventures; or use offensive or indecorous language which insults or demeans any person. 
Further, members of the public shall not be permitted to have placards, banners, or signs within the 
chambers of the Board of County Commissioners; Provided, that exhibits, displays, and visual aids used 
in connection with presentations on official items before the governing body may be permitted. 
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ARTICLE VII. PUBLIC RECORDS 

7.01. Requests. All public records requests received shall be processed in accordance with the 
requirements of K.S.A.45-215, et seq., and any amendments thereto, if any. [Note: When I attempted 
to find this statute, I got a list of categories pertaining to cities.  Is this the correct statute?] 

7.02. Expenses. Costs associated with providing copies of public records under this section shall 
be the same as periodically determined by the Board. 

ARTICLE VIII: AMENDMENT 

8.01. Amendment. These bylaws may be altered, amended, or repealed, by the JCPC at any 
special or regular meeting by a majority vote of all members and approved by the Board. Notice of the 
proposed alteration, amendment or repeal shall have been provided to the members in writing not less 
than ten (10) days prior to the meeting at which the Bylaws are proposed to be altered, amended or 
repealed. 

ARTICLE X: CONFLICT 

10.01. Conflict. In the event that a conflict between these Bylaws and Kansas State statutes or 
resolution of the Board regarding the establishment and/or operation of the JCPC is found to exist, then 
State statutory law shall govern and control or where no State statutory law then the resolution of 
Board shall govern. 

STATE OF KANSAS ) 

) ss. 

COUNTY OF JOHNSON ) 

I, ________________, Secretary of the Johnson County Kansas, Planning Commission, do hereby certify 
that a meeting of members of said Johnson County Planning Commission called for that purpose and 
held on _________, the attached Bylaws of the Johnson County Planning Commission were duly 
adopted by the affirmative vote of a majority of all members. 

IN WITNESS WHEREOF, I have hereunto subscribed my hand this ______ ___ day of ___________, 
20____ in Johnson County, Kansas. 

___________________, Secretary 

JCPC 

Revised 02/15/2022 
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