
SOUTHWEST CONSOLIDATED ZONING BOARD 
Gardner Senior Center 

128 East Park 
Gardner, Kansas 

 
MINUTES 

Wednesday, May 22, 2019  
6:00 p.m. 

 
 
I. CALL TO ORDER 
A regular meeting of the Southwest Consolidated Zoning Board of Johnson County, Kansas, was 
convened at 6:00 p.m. on Wednesday, May 22, 2019, and was called to order by Darren Shafer, 
Chairman, with the following members present and participating; to-wit: John DeGrande, Teri Atwell, 
Randy Hutchins, J.P. Lefmann, Henry Deters and Jason Cooper. Absent were Dustin Calvin and 
David Wolf. Also in attendance was Diane Wicklund, Johnson County Planning Department.  
II. AGENDA ITEMS: 
Chairman Shafer: Do we have any additions, deletions or revisions to the agenda items? [None.]  
Chairman Shafer: Is there any disclosure of conflicts of interest?  [None.] 
Chairman Shafer: Is there any disclosure of external contacts or discussions? [None.] 
III. APPROVAL OF MINUTES 
Chairman Shafer: Has everybody had a chance to read over the minutes from April 24?  
 Motion by Mr. Deters, seconded by Ms. Atwell, to approve the minutes from the April 24, 2019, 
zoning board meeting. Motion passed unanimously. 

IV. BOARD REPORTS 
Chairman Shafer: Board Reports, Board of County Commissioner actions? 
Ms. Wicklund: In terms of Board of County Commissioners' actions, it's actually the application that's 
back before you tonight. That's the only one.   
Chairman Shafer: Okay, Planning Commission activities?  
Mr. Deters: They didn't meet yet. They'll meet next week. 
Ms. Wicklund: Next week, the Planning Commission meets. There will be a public hearing for the 
updates to the Comprehensive Plan that related to the zoning regulation changes on the arterial lots, 
and the change in street frontage that the Planning Commission subcommittee did last winter. So, 
we changed zoning regulations, so the public hearing next week is for changes to the Comprehensive 
Plan so that they match up. And I think there are a couple water district detachments that the Planning 
Commission has to hear. From Rural Water 7. I think that's it. 
Chairman Shafer: Thank you. 
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BUSINESS BEFORE THE BOARD 
A.  (Remanded) Application No. SW-CU- 3452 (GA) – Conditional Use Permit 

Renewal – 14835 Gardner Road 
  Curby Hughes, applicant, and WCH Leasing, LLC, landowner, requesting Conditional 

Use Permit Renewal for an existing landscape contractor operation, zoned RUR, Rural 
District, in Section 1 Township 14, Range 22. 

Ms. Wicklund: A couple months ago, this board heard this application for a renewal of a conditional use 
permit for the existing landscape contractor business with a wholesale tree nursery. This zoning board 
recommended approval of the renewal and recommended a 40-year term. This application was forwarded 
to the Board of County Commissioners for their decision, and on April 25th, the county commissioners 
voted to remand this application back to the zoning board to reconsider the recommended 40-year term. 
That is the focus, the only issue they requested this board to re-discuss. So, I have attached a copy of the 
original staff report, and then you have a memo talking about why the Planning Department recommended 
the 20-year term. We continue to recommend 20. Really, I think the board's job tonight is to discuss the 
term, if you want to change it or keep it the same. That enables the Board of County Commissioners, when 
it goes back to them next month, they can make whatever decision they want. They can do 20 or 40. This 
just enables them to hear what your discussion is here tonight, and they will make their decision. I did 
include the meeting minutes from the Board of County Commissioners. They are not verbatim, but I think 
they were pretty thorough. If you have questions, I can answer those. The applicant is here. 
Chairman Shafer:  Does the board have any questions? 
Ms. Atwell: I don't have any questions, but when the time is appropriate, I have a statement to make. 
Chairman Shafer: All right. Anybody else? Mr. Hughes, do you have any comments? 
Curby Hughes, Applicant, appeared before the zoning board and made the following comment:  

Mr. Hughes: I only have one question. Since we're restarting our existing, you know, that lapse in time, 
when we re-do this, does it go back to that point, or does the 20 start from there? Or does the time period 
start from here? Tell me... 
Ms. Wicklund: When it goes to the Board next month - and I'll give that date, when the Board approves it, 
it is from that date. 
Mr. Hughes: Okay. Just trying to see if we've already used up a bunch of time. 
Ms. Wicklund: No, you have not. 
Chairman Shafer: Do you have anything you want to present? 
Mr. Hughes: Well, since only a couple-three of you were here the first time, I bought this in 1991. In the 
beginning, I started with 20 acres, and the 60 was in an L-shape around me. I purchased that back in 1999, 
I believe, from the people who owned it. I'm technically the second owner of that farmstead. Back in 1919, 
the people I bought it from, the Rubenthall's, she is the daughter of Loren Savage, and he had the farm 
since 1919. Also had the 80 acres to the south that is now Mulberry Hills Estates. I don't think we've had 
any issues whatsoever as far as complaints since we've been there. This 80 that we have is a little 
challenged as far as development goes because we have transmission lines running from the southwest 
corner of the property to the northeast. So, they've cut it almost to a 45 all the way across. Then there is a 
lot of flood plain that runs from the far east all the way to the west. There is a creek that runs down through 
there. And there is another creek that goes back to the north. So, there is a lot of flood plain. It's not great 
for development. Out of that 80 acres, there's maybe 15 or so that could be developed, but that's about it 
because of the flood plain and the gas line easements. I'm happy to answer any questions.  
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Chairman Shafer: My understanding is they were looking at 20 years and the board requested 40 years. 
Mr. Deters: No. It was the other way around, wasn't it? You said 40, right?  
Mr. Hughes: I asked for 20... Well, the County did 20, and I believe that Ms. Atwell said that she looked at 
it, seen all this, and recommended the 40. That's how it went from there. 
Ms. Atwell: Right. 
Mr. Hughes: So, that's how that happened. Does that answer your question? 
Chairman Shafer: Yeah, are you good with 20, or...? 
Mr. Hughes: Well, at the time, when I first started out, they gave me one year the first time, then we went 
to five, and that was a big deal, going to five, because they were only recommending 1's and 3's at that 
point. And then, at the next renewal, they recommended five and I was asking for 10, and Glenn Bonar, at 
that point in time, and Mr. Thompson, and I think Mr. Miller, were on board at that time, and they said this 
is stupid, he spent all this money, he's cleaned the place up, it looks great, we think we should give him 20. 
Everybody's eyes got big then, so that's what happened. We went with 20. That has expired now, so here 
we are. So, as the County has adapted, I mean, when they did 20, the County Commission, the Planning 
Department, everybody was completely beside themselves over the 20-year deal because they thought 
that was way too far out in the future, etc. So, that's how that happened. And now they are recommending 
20's and 10's, and they hardly do a 1, 3 or 5 anymore, I don't think, because of the pain-in-the-butt factor 
for you all, for the County, for themselves, for the landowner, and all that. That's what I got out of it anyway 
Mr. Hutchins: I do have a question. In your mind, Curby, is this considered agriculture? Are you growing 
trees? I'm trying to understand what we're trying to approve. 
Mr. Hughes: Well, the deal is, since I'm a contractor, since we go out to do landscaping at people's homes, 
and irrigation systems and stuff, that's why we have to have this conditional use permit. Am I correct? Okay. 
If I was only growing the trees and the plants, and had the plants and the trees there, I don't have to have 
a special use permit, from what I understand. So, the state considers me agricultural. The County considers 
me a commercial business for taxing purposes. I mean, it's kind of back and forth. Not unlike what you 
probably see every day in any other business. Is a grain elevator a commercial business or is it agricultural?  
Mr. Hutchins: And you're largely installing the plants that you're growing in your landscaping business? 
Mr. Hughes: Yes. We do not sell to the public out of that location. I am not a retail location. 
Mr. Hutchins: That's interesting. Okay. The other question I have for staff, if Curby would happen to sell the 
property, what happens to that special use permit? Does it carry forward to the next purchaser? Is it 
terminated? 
Ms. Wicklund: Yes, the conditional use permit runs with the land, not the owner. 
Mr. Hughes:  And to answer the next question you're probably going to have, is, because we just went 
through this with the County folks, that the deal is that they've got all kinds of stipulations in here, and 
they've asked the County to come back on an annual basis, or some sort of a basis, I think, to check and 
make sure that we're adhering with the stipulations, and if we're not, they can revoke, or slap hands. That's 
what they're saying the teeth is behind it, I guess, from what I understand. 
Chairman Shafer: Any other questions? [None] Thank you. We can discuss it, or Ms. Atwell, would you 
like to make a statement? 
Ms. Atwell: Yeah, before we start discussing, I kind of want to make a statement here. First off, from me to 
you, I want to apologize for you having to be back here again. I really thought that the Board of County 
Commissioners would go for that 40 years based on your track record. I offered that up to make things 
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easier on you, not more difficult. And the reason why I offered up for this board for that 40 year term, 
because back in December, this board... Now, I wasn't present at that one, but you guys discussed and 
voted on and gave a gentleman named Paul Hambelton, located at 14619 Edgerton Road, a 40-year CUP 
term. At that time, it was also a vote on the board 5-0 in favor of that 40-year term, the same that I offered 
up for Mr. Hughes, and the same that this board voted on; we had a 5-0 vote.  
Then, in January, the Board of County Commissioners voted on Mr. Hambelton's item, and they gave him 
a unanimous 6-0 approval of his 40-year CUP. And reading through the minutes of that board meeting, not 
one commissioner voiced or raised any concerns over approving that 40-year term. So, not only am I 
confused that this time they had a 3-4 vote on it - three in favor, four against - I'm really disappointed that 
they chose to support one 40-year term, but their lack of support on this one. And then, them voicing 
concerns over giving a 40-year term. And if you guys read through those minutes, it was pretty much Mr. 
Eilert and Mr. Allen that raised the concerns, but yet they didn't have any concerns over the 40-year CUP 
for Mr. Hambleton.  
So, I want to give thanks where thanks are due, because Commissioners Brown, Klika and Ashcraft, all 
three supported it. I think they recognized the merit and really wanted to give him that 40-year term. So, in 
my opinion, Mr. Hughes has a great track record. I mean, he's been in that business for 30 years there. 
There has not been one complaint. I've driven down that road many times and never seen mud on the 
road. The place is always, you know, great curb appeal. So, he's a good neighbor, and he's a good steward 
to Kansas agriculture, because he's supporting Kansas agriculture by the business that he's doing. So, I 
find many reasons why we should give him that 40-year term, and I really stand by those. But in the end, 
to the rest of the board, to see the merits in that, and really whatever Mr. Hughes wants, because I really 
don't want to make him come back here for a third time. If he's happy with a 20-year term, I'll give you that 
20-year term. But if you want a 40 year, I will be glad to re-state all of my reasons that I felt were appropriate 
and justified in giving you that 40-year term. That's all I've got to say. 
Mr. Hutchins: Has there been an effort, you know, any conversation taken place on the planning and 
development commission, about trying to find a common sense means of approving these CUPs at a 
greater length of time? Quite frankly, the discussion is, if you're going to approve a permanent structure 
such as a barn, it's either approved or not approved. There's no CUP. We shouldn't be in a position where 
we're telling somebody 10 years later to tear down a barn they just spent $100,000 on. So, there's got to 
be a common-sense approach in terms of finding means in which we get extended terms of CUPs, or 
eliminating CUP's altogether. So, that conversation is taking place. And the conversation that took place in 
the planning and development commission is, there are different categories that I think these fall within. 
First and foremost is agriculture, right? Agriculture is not regulated by the County. We need to make sure 
we do our due diligence and determine whether or not it's really agriculture, or is it "commercial." So, I think 
we need to spend some due diligence on that. So, there's an agriculture category. Two, there's the 
permanent structure category. We just had a young man come through and ask for a structure that he 
wanted to put in his back yard, and again, he had a CUP, which means he has to come back. So, the 
question becomes, are we going to tell him to tear it down in 10 years? Again, that doesn't seem like it 
passes the common-sense test. So, I think permanent structures we need to either approve or deny as a 
board. 
And then, there are two other categories. A private category is, are we asking for a CUP for a private 
individual? I think the example that you came up with, Teri, was on allowing somebody to have solar panels, 
as an example, at a private residence. So, I think we have that category. And then we have what's 
considered a commercial category. So, I think there are different categories that we need to address and 
figure out, okay, what is the common-sense approach we use in issuing CUP's, or just give them full 
approval on a permit? I think there is some work to be done. I know the Planning Commission recognizes 
that, too. We agreed to take that up, to take on that challenge. But unfortunately tonight, as you already 
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pointed out, Teri, we've got a situation where we think it's the right thing to do from a County perspective, 
as well as the citizen's perspective. There's no point coming back and continuing to review this. In my mind, 
you already have a great track record. But, at the same time, like Teri said, I don't want to stand in the way 
of progress. I don't know if this has any implications to you or your business. I definitely don't want to impact 
your business. But I support exactly what you want us to do tonight, whether we stick with the 40-year and 
provide good justification as to why, or if 20 years is fine and you want to approve 20 years, I'll fully support 
that. So, from my perspective, I first and foremost want guidance from you on how you think we can best 
handle that tonight. 
Mr. Hughes: Well, I don't want to keep coming back. But, I do know that we are done coming back to here, 
I think. This is the end of it. So, we should never have to come back here again. It goes to them, and at this 
point in time, even if you recommend the 40, they can still say they don't agree with it and give me a 20. I 
think that's correct. So, I don't know. One thing that is in my stuff is that in the spring, we were out of internet 
the last couple of years. This spring, I think it was... Or maybe... I don't know, last year sometime. I got 
Time Warner, paid them ten grand to bring me internet so that I can run my operation out of there. Because 
we're to the point where all of our new software stuff is in the cloud. And we had CenturyLink, and between 
every bird that flies over, the phone quits. You guys probably experience that now. And I’m on those old 
copper lines out there, and we couldn't get any faster than 2 MG download and 0.5 upload. And we were 
losing packets of information, etc. So, I was either going to have to move my office out of there or get 
internet. So, we paid Time Warner, Comcast, whatever, to bring it down, and it cost us $10,000. So, I 
definitely hope to get some of that back in time, which, who knows how long that is, or whatever. But 
regardless, I'm better off now than I was. I have phones and internet, and I'm in great shape. I'm lucky 
because it comes down Moonlight and then turns east and comes up 151st Street to Gardner Road. So, 
I'm really lucky. I just had to pay for one-third mile of running cable down there. 
Ms. Atwell: I don't consider spending ten grand on internet service "lucky," but I understand. It's a shame 
you had to do that. 
Mr. Hughes: I figured it was either that or I was going to have to move the office. I couldn't continue doing 
what I was doing. And it would have cost me more than that to move the office. Even if I rented a place or 
whatever, by the time you fixed it, etc., and having the pain factor of not being at your location where your 
people are, so... I mean, I'm much better off.  
Chairman Shafer: Thank you for your comments. Mr. Hughes, you have a great track record. I assume 
you see yourself continuing with your business. 
Mr. Hughes: Sure. I'm still young. I've been at it a long time. I started when I was 17, out at I-35 and 175th. 
I just turned 53, so I have a long ways to go. There are days, like everybody else that, like, tomorrow would 
be a good day to be done. Or today.  
Mr. Deters: I had a question. Maybe Diane could help me. Would this be better served, instead of a 
conditional use permit, as opposed to that being a special permit, which allows for a longer, almost 
unlimited term? Because a special permit is meant for something that's going to be there for a long time. 
And obviously he's got the buildings, he's got the infrastructure built there, and trees - Does that make 
sense? Would it be better served if he were to do a special permit? 
Ms. Wicklund: So, there are a couple different permits in the zoning regulations. One is the conditional use 
permit, which you're familiar with. It has a term, and it's for varying things - oversized buildings, dog kennels, 
etc. This board has had several variations of conditional use permits throughout the years. The second 
type of permit is called a special permit, which is what you're speaking of.  
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Mr. Deters: Right, and the reason I say that is because I noticed in the county commissioners' booklet, it 
mentions that once established at a particular location, the nature and use justifies that it should be allowed 
to remain for the useful life of the facility. And I think that fits this. 
Ms. Wicklund: But in that regulation, a special permit is specifically for utilities, fire stations, libraries, 
electrical substations, utilities, and other public use buildings. So, unfortunately, this just doesn’t fall into 
that category.  
Mr. Hughes: I'm going to tell you, if I was a guy that came in and asked for a garage in my back yard, or 
whatever, and you gave me a special use, and in 10 years somebody said to tear it down, I think they'd 
have a really hard time getting me to do that.  
Ms. Atwell: To me, I'm just thinking out loud here, but this is going back to the building. When you're putting 
up a metal outbuilding, a pole barn, like I did, we built within the parameters. But the people that aren't, that 
are having to get a conditional use permit, to me, the reason why I want to see it changed in that manner 
is because I feel like those people are giving up some of their property rights. Because now you're under 
the control of Johnson County government, telling you what you can and can't do. If you have something 
stored outside that building that they don't like, they have the authority to come in and say they don't like it, 
and you need to clean it up, everything needs to be stored inside. And we did have that issue out at Green 
Tree, with a guy who had an oversized barn. He couldn't leave pallets out, you know, all these things. They 
demanded that they had to go inside. Well, to me, you're giving up part of your property rights when you 
have to go under that CUP. Because I'm an advocate for my neighbors and for the constituents who live 
in Southwest Consolidated Zoning District, I want to make sure that I’m protecting their rights, that they're 
not having to give those up. That's why I'm glad that the Planning Commission is going to try to handle 
some of this. This isn't a quick fix. 
Mr. Hughes: I'm just on the wrong side of this deal. I'm on the beginning side of it instead of right after.... 
And I understand that. And by no means am I complaining or taking your time lightly. Like I told Diane, 
when we come back, I'm almost wasting your time. 
Mr. Deters: I think this would be a good time to make a motion for 40 years, and send it back to the county 
commissioners, and make them make a decision. They know what our decision is. Let them make the 
decision if they want to change it. We're giving them two chances. Let them be the bad guy, so to speak. 
Chairman Shafer: I'm not disagreeing with you at all. What are the board thoughts...? Any concerns for a 
40 year, and then, if Mr. Hughes decides to leave after 10 years, and that carries over to... You said it stays 
with the land, right? 
Ms. Wicklund: Yes. 
Ms. Atwell: Let's say he sells and, you know, it's your lawn and garden place now. You have to abide by 
the same regulations, and if not, the Planning Department can come in and swipe your CUP, and you’re 
shut down. 
Mr. Deters: Just like they can now at any time for Curby. 
Ms. Atwell: Right. So, it doesn't alleviate somebody from having to abide by what staff has put forward in 
the stipulations.  
Chairman Shafer: Any more discussion, or is there a motion? 
Ms. Atwell: I move to approve Application No. W-CU-3452 (GA), citing the same reasons why to do the 40 
year as I did last time. In the initial 40-year approval. 
Mr. Deters: Second. 



Southwest Consolidated Zoning Board Page 7 May 22, 2019 

Motion passes unanimously. 
Ms. Wicklund: This item will go before the Board of County Commissioners on Thursday, June 20, 
2019, 9:30 a.m., County Administration Building, 111 South Cherry, Olathe, Kansas. We will forward 
your recommendation with the same reasons as before, and then, like we've talked about, the Board 
of County Commissioners will make their final decision. The next time we meet, we will report out 
what they decided. 
Mr. Hutchins: I'd also like to make sure it's on the record that we recognize and we appreciate the 
support of Mike Brown, Steve Klika, as well as Mr. Ashcraft. They've been continued supporters of 
the rural area and rural citizens, as well as agriculture. And I find it ironic that the commissioners in 
the urban area are the ones that are pushing back on the county commissioners, this board, and the 
citizens in the rural area. 
Ms. Atwell: I second that.  
VI. BUSINESS FROM THE FLOOR [None]   
VII. NEW BUSINESS [None]   
VIII. OTHER BUSINESS [None]  
IX. OLD BUSINESS [None]  
X.  ADJOURNMENT 
Thereupon, with no further business to come before the Johnson County Southwest Consolidated 
Zoning Board, Chairman Shafer at 6:40 p.m. declared the meeting to be Adjourned. 

 
_______________________________ 
Darren Shafer, Chairman 
 
ATTEST: 
 
 
_________________________________ 
Secretary to the Board 


