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Planning, Development & Codes
STAFF REPORT

April 10, 2019
To:
Fr:
Re:

Board of Zoning Appeals
Diane Wicklund, AICP, Principal Plann
Application No. NW-BZA-3459 (OL)

APPLICATION INFORMATION
Applicant/Landowners:

Mason Puthuff and Kaytlynn Pollock

Requested Action:

Requesting a Variance to allow a 5-foot side yard and a 5foot rear yard setback instead of the required 25-foot
setback requirements

Purpose:

To construct a new detached accessory structure (42x21 =
882 sq. ft. with a 14x21 = 294 sq. ft. lean-to (open-walled)
area)

Legal Description:

Moonlight Acres Subdivision, Lot 2

Site Address/Location:

13385 Moonlight Road

Existing Land Use/Zoning:

Residential/ RUR. Rural District

Existing Improvements:

Single-family Residence

Site Size:

Approximately 1 acre

PROPOSAL

This is a request to allow a 5-foot side and a 5-foot rear yard setback where the Zoning and Subdivision
Regulations of Johnson County (Regulations) require twenty-five (25) feet. The purpose of the request
for the variance is to construct a new detached accessory structure, 42 feet by 21 feet in size with 14 feet
by 21 feet lean-to (open-walled area) on the west side of the building. There is a concrete pad that has
been poured in the proposed location of the accessory structure, in anticipation of constructing the
building.
The property is zoned RUR, Rural, and is 1-acre in size. The subject property is located in the Moonlight
Acres Subdivision.
The following table depicts the minimum side and rear yard setbacks standards for lots in the Rural zoning
district.
RUR District Standard
25 feet - front yard
25 feet - side vard

Staff Report

Variance Request
5feet
5feet

(913) 715·2200 office
(913) 715-2222 fax
jocogov.org

111 S Cherry Street Suite 3500
Olathe, Kansas 66061

The applicant is requesting the variance to facilitate construction of a detached accessory structure. The
proposed accessory structure would not exceed 900 square feet in size, which would comply with the
size restrictions of accessory structures located on lots less than 10 acres in size. Please refer to the
Applicant's Narrative and Site Plan attached for more details.
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Close Up View of Subject Property (approximate property boundary outlined in blue)- not to scale
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Picture of Surrounding Area (subject property outlined in blue)
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Picture of Surrounding Area (subject property outlined in blue)
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~

Aerial View of Surrounding Area (subject property outlined in blue)

BACKGROUND INFORMATION
Zoning/Building History:
The Moonlight Acres Subdivision Plat was recorded in 1962. The existing single family· home was
constructed in 2004. The property was rezoned to the RUR, Rural Zoning District as part of the county
wide rezoning in 1994. Per Article 24 of the County Zoning and Subdivision Regulations, the property is
legal non-conforming in regard to its lot size of 1 acre, instead of the 10-acre minimum lot size required
in the Rural District.
Comprehensive Plan:
The Rural Comprehensive Plan: A Plan for the Unincorporated Area of Johnson County (Plan) indicates
this site is in the Rural Policy Area. The purpose of the Rural Policy Area is to maintain the existing open
space amenities and rural character. The Plan does not specifically address requests for variances.
General Character of the Area:
The subject property is surrounded in all directions with RUR, Rural zoning. There is RN1, Residential
Neighborhood 1 zoning about one mile to the east. The Moonlight Acres Subdivision (the subject property
is Lot 2 of this subdivision) consists of 8 lots, one-acre each in size). Surrounding uses are residential,
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a church directly to the east, and vacant and agricultural uses. Surrounding lot/parcel sizes range from
1 acre (Moonlight Acres Subdivision) to 80 acres.

BZA AUTHORITY

In this Section, Planning staff describes its analysis, including background information and special factors
for the Board of Zoning Appeals (BZA) to consider. The analysis is organized by the requirements set
out in the Regulations. According to the Regulations, in specific cases, the BZA may recommend a
variance from the specific terms of the Regulations which will not be contrary to the public interest and
where, due to special conditions, a literal enforcement of the provisions of the Regulations will, in an
individual case, result in unnecessary hardship for the applicant and provided that the spirit of the
Regulations shall be observed, public safety and welfare secured, and substantial justice done. The BZA
shall not have the power to act upon variances regarding uses permitted within zoning districts. The BZA
shall be limited to granting variances on matters including, among others, building height, setbacks, lot
size, and lot dimensions, as provided by the Regulations.
There are five criteria for granting a variance (a through e, below) that are specified in state statutes. The
BZA must find that all five criteria are met in order to grant a variance. If the request fails any one
or more of the five, the variance cannot be granted.
Staff Analysis

Planning staff has reviewed the variance in accordance with Article 3, Responsible Authorities and
Administrative Duties, Section 5, Board of Zoning Appeals, subsection F(2) of the Regulations. Staff
analyzes below whether all five of the statutory criteria are met:
a. The variance requested arises from such condition which is unique and which is not ordinarily
found in the same zoning classification, and is created by the Zoning Regulations and not
created by an action or actions of the property owner or applicant.

The subject property is one acre in size. The existing house is generally located in the center of the
property. The subject property and existing house location is typical of the size and configuration of
lots and existing residences within the subdivision.
The property is zoned RUR, Rural and is one acre in size. The Rural zoning district has a minimum
10 acre size. The property was zoned Rural as part of the 1994 county-wide rezoning in 1994.
Previously it was zoned RR, Rural Residential. The RR district had a one-acre minimum lot area
size. One acre sized lots are not ordinarily found in the Rural zoning district.
There is no sanitary sewer service available to the area and the existing houses within the subdivision
utilize on-site septic systems. The septic system (a mound system) on the subject property is located
to the east (behind) of the existing house and does not interfere with the proposed location of the
detached accessory structure. The septic system would not interfere with possible locations of the
propose building elsewhere on the property- mainly to the north side (side yard) of the house - and
it could still comply with the setback requirements because the septic system is located on the east
side and would not conflict with a building on the north side.
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The existing residence is in conformance with the setback requirements for the Rural zoning district.
Detached accessory structures are allowed in this zoning district, but are restricted on size since the
lot size is less than 10 acres. The proposed accessory structure does comply with the size
requirements (900 square feet maximum). However, in this case, the owner is requesting a variance
to allow a 5-foot side and a 5-foot rear yard setback for the accessory structure, instead of the 25foot side and rear yard setback required by the Zoning and Subdivision Regulations of Johnson
County (Regulations).
The required setbacks for a detached accessory structure in the zoning district have changed. In
1993, when the property was zoned RR, the side and rear yard setback was 10 feet for accessory
structures. When the property was rezoned, by the County in 1994, the setback requirements
changed to 25 feet in the Rural zoning district.
However, the variance request is created by the owner's desire to build a detached accessory building
at the proposed 5-foot side and rear setbacks instead of at 25-feet. which would meet the side and
rear yard setback requirements. There are other options that the owner could utilize in order to
comply with the setback requirements, which are as follows: (1) relocate the accessory structure in
another area on the property where the building could meet the setback requirements, and/or (2) the
owner could construct a garage addition, attached to the existing residence, which could comply with
the setback requirements.
b. The granting of the variance will not adversely affect the rights of adjacent property owners
or residents.
Adjacent property owners have the right to develop and use their property in accordance with the
Regulations and to expect enforcement of Regulations on neighboring property. The current
Regulations require a 25 ft. side and rear yard setback for detached accessory structures.
The surrounding zoning, in all directions, is RUR, Rural zoning.
In this 8-lot subdivision, one lot is adjacent to the north of the subject property and the remaining
seven lots are to the south. In this subdivision. all of the lots, but the subject property, have detached
accessory structures, varying in size, number of accessory structures and their locations. The lot
adjacent to the north has two accessory structures, one of which (the garden shed which appears (by
reviewing aerial photographs) to have been constructed around the year 2000) does not meet the
current setback requirements and is located close to the north property line of the subject property.
The lot adjacent to the south also has two accessory structures, one of which (the accessory building
located to the southeast of the house) does not meet the current setback requirements (however, by
reviewing aerial photographs, it appears that this structure was built prior to 1982 and predates the
1982 Regulations). The other lots in this subdivision have a pattern of small garden sheds (generally
200-300 square feet in size) located in the back yard, close to the rear property lines, which do not
comply with the setback requirements. Upon review of aerial photography, it appears that most of
these garden sheds started to appear around 1998 and 2000. NOTE: A building permit is not
required for accessory structures that are 200 square feet or smaller in size, but those structures still
need to meet the setback requirements. (Setback requirements for new structures are reviewed on
the site plan at the time of a building permit). The difference is that the proposed accessory structure
(882 sq. ft.) will be larger in size than these existing small garden sheds, even though the proposed
structure meets the size requirements. Therefore, the requested variance would locate a larger
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building than what exists on nearby lots, at 5 feet from the rear and side property lines. For that
reason, granting the variance may adversely affect the rights of adjacent property owners or
residents.
c. The strict application of the provisions of the Zoning Regulations from which the variance is
requested will constitute an unnecessary hardship upon the property owner represented in
the application.

The strict application of the 25 ft. required side and rear yard setbacks will not allow the owner to
build the proposed detached accessory structure in the location proposed. However, there are other
options that the owner could utilize in order to comply with the setback requirements, which are as
follows: ( 1) relocate the accessory structure in another area on the property where the building could
meet the setback requirements, and/or (2) the owner could construct a garage addition, attached to
the existing residence, which could comply with the setback requirements. NOTE: The septic system
would not interfere with possible locations of the propose building elsewhere on the property - mainly
to the north side (side yard) of the house - and it could still comply with the setback requirements
because the septic system is located on the east side and would not conflict with a building on the
north side.
The strict application of the 25 ft. required side and rear yard setbacks, therefore, does not constitute
an unnecessary hardship upon the property owner because they will still be allowed to make a
reasonable and economically viable use of their property, if required to conform to the setback
requirements.
d. The variance desired will not adversely affect the public health, safety, morals, order,
convenience, prosperity, or general welfare.

The order and character of the Moonlight Acres subdivision and neighborhood has generally been
established since the mid 1960's. All of the 8 lots in this subdivision, except the subject property,
have detached accessory structures, varying in size and location. Because it appears that most of
the larger accessory structures (except the small garden sheds) on the neighboring properties, do
comply with the setback requirements, the variance desired/requested may adversely affect the
public health, safety, morals, order, convenience, prosperity, or general welfare of the immediate
neighborhood. This is because the larger size of the proposed accessory structure is taller in height
and has more building mass, than compared to the smaller garden sheds on the nearby properties.
In addition, the proposed structure will be visually more apparent in this neighborhood because it is
two to three times larger than the garden sheds.

e. Granting the variance desired will not be opposed to the general spirit and intent of the Zoning
Regulations.

The Regulations set forth uniform rules and procedures for the division, use, and improvement of
property. The intent of setback requirements in the Regulations is to promote orderliness and open
space, and to promote adequate light and air onto the subject property and adjacent properties.
Uniformly applied, setbacks play a large role in the integrity and character of a subdivision or
neighborhood. The Regulations require a side and rear setback of 25 ft. in the Rural zoning district,
for detached accessory structures.
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The proposed detached accessory structure could visibly alter the character of the established
residential subdivision because, if the variance is approved, then it would locate a larger accessory
structure closer to the property lines, then what is visually seen with the small garden sheds located
close to the rear property lines, on the other lots in the subdivision, which do not meet the setback
requirements. It appears that most of the larger accessory structures (except the small garden sheds)
on the neighboring properties, do comply with the setback requirements. There would be no impact
on the supply of light and air onto the subject property and adjacent properties because the proposed
accessory structure would comply with the size and height requirements allowed for accessory
structures in the Rural zoning district. It is Staffs opinion that the requested variance for a 20-foot
reduction from the required side and rear yard setbacks is opposed to the general spirit and intent of
the zoning regulations.
Summary

In Staff's opinion, not all of the criteria required to approve a variance can be met with this request
and the applicable statutory law requires that all 5 criteria must be met in order to approve the
variance. The applicant is requesting to construct a detached accessory with a 20-foot reduction from
the required setbacks. The side and rear yard setback requirements for an accessory structure within
the Rural zoning district of the Regulations have not changed so the variance is not created by the
Regulations and arises from an action (desire) of the applicant. Staff recognizes the desire of the
applicant to construct the accessory structure (for the reasons stated by the owner in his Narrative)
but would argue that there is adequate area, without known constraints, to construct an accessory
structure and maintain the required setbacks. Staff does not find any unique condition of this property
or unnecessary hardship to the applicant that would justify the variance requested.

COUNTY DEPARTMENT COMMENTS:
Environmental Department: An inspection by the Environmental Department shall be required to verify
compliance (of the proposed location of the accessory structure) with their regulations.

RECOMMENDATION

Planning staff recommends denial of a variance to allow a 5-foot front yard setback and a 5-foot side
yard setback where the Regulations require 25 feet because it does not comply with all of the criteria as
discussed in this report.

Reasons for Recommendation to Deny

1. There are no unique conditions on this property to justify the reduced side and rear yard setbacks
requested.
2. The variance is not created by the Regulations and arises from an action (desire) of the applicant to
construct a detached accessory structure.
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3. An unnecessary hardship does not exist if the request is denied because there is adequate area,
without known constraints, to construct a detached accessory structure and maintain the required
setbacks.
4. There are other options that the owner could utilize in order to comply with the setback requirements,
which are as follows: (1) relocate the accessory structure in another area on the property where the
building could meet the setback requirements, and/or (2) the owner could construct a garage addition,
attached to the existing residence, which could comply with the setback requirements.

Proposed Findings and Conclusions {Denial)
Planning Staff recommends that the following be adopted by the Board of Zoning Appeals:
I. Preface
In its review of the subject application, the BZA has summarized the written reasons that form the basis
of our decision, which appear below. It was not intended, nor should it be considered, that the
summarized reasons are exclusive in nature, as the entire record of the proceedings regarding the
application remain, and are ultimately the supporting rationale of our decision.

II. Findings and Conclusions
1. A. FACT
The owner desires to build a detached accessory structure within 5 ft. of the side and rear property
lines, where 25 ft. is required in the underlying zoning district. There are no topographical, lot
shape, or other unique conditions on the subject property.

B. CONCLUSION
There are no topographical, lot shape, or other condition that justifies the variance. The owner
could pursue alternative options and locations of the proposed structure, which could comply with
setback requirements of the underlying zoning district.
2. A. FACT
The owner's desire to build an accessory structure in a proposed location within 5 feet of the side
and rear property lines, instead of at 25-feet, which would meet the side and rear yard setback
requirements in the underlying zoning district.

B. CONCLUSION
The variance arises from an action (desire) of the applicant and is not caused by the zoning
regulations.
3. A. FACT
The strict application of the 25 ft. required side and rear yard setbacks will not allow the
applicant to build the accessory structure at the desired/proposed location. There are other
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options that the owner could utilize in order to comply with the setback requirements, which are
as follows: (1) relocate the accessory structure in another area on the property where the
building could meet the setback requirements, and/or (2) the owner could construct a garage
addition, attached to the existing residence, which could comply with the setback requirements.
B. CONCLUSION
The strict application of the 25 ft. required side and rear yard setbacks does not constitute an
unnecessary hardship upon the property owner as they would still be allowed to make a
reasonable and economically viable use of their property, if required to conform to the setback
requirements.
4. A. FACT
The order and character of the Moonlight Acres subdivision and neighborhood has generally been
established since the mid 1960's. All of the 8 lots in this subdivision, except the subject property,
have detached accessory structures, varying in size and location.
B. CONCLUSION
It appears that most of the larger accessory structures (except the small garden sheds) on the
neighboring properties, do comply with the setback requirements. The proposed accessory
structure is larger in size (900 square feet), and not similar in size to the small existing garden
sheds on nearby properties (which do not meet the setback requirements). Therefore, the
variance requested may adversely affect the public health, safety, morals, order, convenience,
prosperity, or general welfare of the immediate neighborhood.
5. A. FACT
The Regulations require a side and rear setback of 25 ft. in the Rural zoning district, for detached
accessory structures.
B. CONCLUSION
The proposed detached accessory structure could visibly alter the character of the established
residential subdivision because, if the variance is approved, then it would locate a larger
accessory structure closer to the property lines, then what is visually seen with the small garden
sheds located close to the rear property lines, on the other lots in the subdivision, which do not
meet the setback requirements. It appears that most of the larger accessory structures (except
the small garden sheds) on the neighboring properties, do comply with the setback requirements.
Furthermore, there are options available to the owner, to locate the proposed structure in a
different area and comply with the setback requirements. Therefore, the requested variance for
a 20-foot reduction from the required side and rear yard setbacks is opposed to the general spirit
and intent of the zoning regulations.
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Alternate Findings and Conclusions
If the BZA decides to approve the variance request, rather than deny it, the BZA should be prepared to
summarize, for inclusion in the minutes of the meetings, its reasons to approve, which will serve as its
written decision on the application.

Proposed Motion
I move that the Board deny Application No. NW-BZA-3459 (OL), for the reasons set forth in the Proposed
Findings and Conclusions set forth within the staff report.

Attachments: Vicinity Map, Site Plan, and Applicant's Narrative and Neighbor Letter
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13385 Moonllght Road Puthuff Variance

Owners Statement of Support
Dear Board of Zoning Appeals,
My family and I are asking for your consideration in granting a variance for a storage shed on
our property at 13385 S Moonlight Rd Olathe KS, 66061. We would like to build a metal storage building
in the back north east corner of the property, which would violate the 25' set back requirement of the
rural county zoning. The following Is our statement outllnlng our reason for the appeal of section F-2,
a.-e of the Board of Zoning appeals application.
We envisioned this home In rural Olathe as our forever home, with hopes of raising our family In
a country atmosphere while benefiting from the land that is not offered In the suburbs. Unfortunately, it
wasn't In our budget to have a lot of land, but were excited about maximizing the use of the 1 acre that
we were able to afford. Part of this vision Included the Intent to add a storage shed in the back corner of
the property to store tools, necessary equipment to maintain the property, and extra space to
accommodate hobbies. Now, 5 years later, we are finally In a financial position to afford carrying out
that vision, and with two toddlers we definitely could use the extra spaceI Needless to say, we were
Incredibly disappointed we learned of the Johnson County's zoning regulations, but recognize the blame
lies solely on us for not researching the requirements prior to making our home purchase. Now we are
at the mercy ofthe Board of Zoning Appeals, and ask for your consideration In the below points:
Our garage is no longer able to accommodate the equipment, tools and kids toys that come along with
our growing family. When I'm utlllzlng the garage for house projects (which I do quite frequently), my
wife Is not able to park the van in the garage and it creates a safety hazard for herself and my daughters.
The positioning of the house, trees and septic mound within our property lines are incredibly limiting
when considering the addition of the storage shed. If we were not granted the variance and proceeded
to build the shed within the guidelines of the zoning regulations the positioning of the shed In relation to
our home and our neighbors home would be Intrusive. It would require that we remove 2 mature trees
from our property, relocating the shed uncomfortably close to our home while drastically altering the
view from our master bedroom window to that of the shed wall.
Our greater concern, however, is how this positioning would Impact our neighbors. We highly value
their opinions and have solicited their feedback regarding our plan, all of which agree to adjust the
setback requirement and have shown their support by signing our petition detalllng the plan for our
shed. The neighbor most directly impacted by this has not only Included his slsnature, but has written a
letter to support the variance (Included). For him, if the petition was rejected, his country view out his
kitchen and living room windows would be replaced by the walls of our storage shed. His preference
aligns with ours, which Is to build the shed in the back of the property ne>ct to his garden shed. In this
location, it would not be seen from anywhere In his house. The second neighboring property Impacted
by the setback adjustment Is a 30 acre fleld owned by a church. They too have signed the petition, and
agree that this 20' foot adjustment In the setback will In no way impact the usage or esthetlcs of their 30
vacant acres. Additionally, there are already other neighbors with unpermitted garden In violation of the
setback guidelines to the churches property, to which the church has no concern.

Owners Statement ofSupport
In the event that the variance Is not approved, our second option for placement would be to add an
addition to our home and attach the shop directly to the house. In this scenario, the addition would be
much more costly and would result In a far fess aesthetlcally appealing exterior to our home. We have
concerns that this unpopular practice will limit the market for potential future buyers, or worse, reduce
the value of our home.
Please take Into consideration all of our concerns when making your final decision. We really
feel that we have the best Interests of our nelshbors In mind when placing our storage shed and asking
for the variance. We need this addltlonal storage and will have to figure out a way to get It one way or
another but believe that by violating the 25' setbacks everyone will be happy, Thanks for your
consideration.

The Puthuff Family
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Dear Board of Zoning Appeals,
I, Kelly Knauss, am writing this letter in support of my neighbors, the Puthuffs, project at 13385
South Moonlight Rd. I reside next door at 13315 Moonlight rd in Olathe. The Puthuff family has detailed
their plans to put a storage shed on the back northeast corner of their lot. As this portion of their lot
runs parallel to mine, I will be the neighbor most impacted by the plan. I'm hopeful that my support
carries weight with the BZA and your consideration of their variance.
As a longtime resident of Moonlight Rd I understand the need for storage space to adequately
maintain the property and raise a family in the country. Just like many other residence of Moonlight Rd,
I also have a storage shed which is located next to the area where the Puthuffs are planning to build.
Most of the existing storage sheds on Moonlight are not in compliance with the 25' setback guideline,
but have been grandfathered in over the years. I appreciate the efforts the Puthuff family is making to
build a permitted structure to store their belongings rather than scattering items all over their yard, all
while considering the impact that the placement of this structure will have on their neighbors.
Mr. Puthuff and I have thoroughly considered where the shed would be placed if he were to
follow the 25' setback requirement and agree that it is much more intrusive to both his family and mine.
I'm in support of this variance to ensure the view out of my kitchen window is not altered to that of the
side of a shed, and I agree that this variance would offer a more esthetically appealing view from
Moonlight Rd as well. The Puthuff's are considering the best interests of every party impacted in their
proposed placement of their storage shed and have my support.
Sincerely,
Kelly Knauss

