
 

         
      
   

 

 

   
    
     

 

    

  

      
  

  

      
  

   
  

  

      
      

  
  

   

    

   

   

    

  
     
    

     
 

     
  

   
      

          
   

      
     

STAFF REPORT 

February 26, 2020 

To: Southeast Consolidated Zoning Board 
Fr: Jeff Malotte, AICP, Senior Planner 
Re: Applications No. SE 19-25-REZ, SE 26-PP-FP, and SE 20-31-CUP (AU) 

APPLICATION INFORMATION 

Applicant: Phelps Engineering Inc. 

Owners: Matthew H. and Tracy Thompson Smith 

Requested Actions: (1) Rezoning from Rural District (RUR) and Planned Residential 
Urban Single-Family 1B (PRU-1B), to Residential 
Neighborhood Two District (RN-2), and 

(2) Preliminary and Final Plat for one residential lot to be known 
as Free State 

(3) Conditional Use Permit for Detached Accessory Buildings 
that exceed the square footage allowed for a 3.0227-acre parcel 
(1,507 square feet) by 273 square feet 

Purpose: To create a single, platted residential lot from two separate, 
differently zoned parcels but leaving an unplatted 20-acre 
remnant, and to bring accessory buildings on the property into 
conformance with the Zoning and Subdivision Regulations 

Site Address/Location: 5885 Locust Street 

Legal Description: Part of the SE Quarter, in Section 5, Township 15, Range 25 

Existing Land Use and Zoning: Residential with RUR and PRU-1B zoning 

Existing Improvements: Single family home and two accessory buildings. 

Site Size: 3.0± acres 

BACKGROUND INFORMATION AND PLAT PROPOSAL 
The subject property is located at the southeast corner of Locust and Wall Streets in Stilwell. The existing 
single-family home was constructed on the property in 1969. The two detached accessory buildings have 
been on the property for many years. Both buildings show on a 1986 aerial photo and one of them shows 
on a 1954 photo. 

The proposed plat divides a 2.5 acre parcel containing the house and accessory buildings away from 
about 20 acres located across Wall and Locust Streets to the north and west, which will remain unplatted, 
and adds a half of an acre, landlocked remnant of the Mount Auburn plat on the south side of the 2.5 
acres to create a single, platted residential lot (please see Figures 1 and 2, below, and the attached plat). 
The CUP is necessary because the two accessory buildings slightly exceed the size limits for detached 
accessory buildings on a 3.0227-acre lot. 

Recommendation Summary: Staff is recommending approval of the rezoning, preliminary plat, final 
plat, and CUP because, with the Minimum Infrastructure Requirements Waiver and three plat exceptions 

Staff Report (913) 715-2200 office 111 S Cherry Street Suite 3500 
(913) 715-2222 fax Olathe, Kansas 66061 
jocogov.org 

https://jocogov.org


 

 
                

      
 

   
     

     
             

 
   

 
 

  
          

     
  

        
  

 

    
   

   
         

   

  
  

               
  

 
   

  

     
  

   

    
   

 

       
    

              
     

   

recommended for approval, the proposed lot complies with the Johnson County Zoning and Subdivision 
Regulations (the Regulations). For more detail, please see the entire staff report. 

Zoning and Subdivision History: The subject property was entirely within the original 1886 Mount 
Auburn plat. In 1945, the County vacated much of the northern part of the Mount Auburn plat, including 
the north 2.5 acres of the subject property, which was zoned RUR, Rural District in the 1994 county wide 
rezoning. The southernmost 0.4 of the subject property is still part of the Mount Auburn plat, is a separate 
parcel, and is zoned Planned Residential Urban Single-Family 1B (PRU-1B) (please see Figure 2, 
above). 

MINIMUM INFRASTRUCTURE REQUIREMENTS 
The Regulations, Article 10, Section 3(G) require that all minimum infrastructure requirements specified 
in Article 31 be met prior to rezoning of any site. The five (5) infrastructure categories for the proposed 
RN-2 District are discussed below. 

Note: For the proposed oversize accessory building conditional use permit, the Regulations state that 
the minimum infrastructure requirements shall be guidelines for interpretation of the minimum 
infrastructure required for each conditional use. 

A. Public Safety - Fire Stations Service Area (Required): 
The Regulations require that tracts zoned RN-2 District be located within five (5) miles of an existing 
fire station. The subject property is within the Fire District 2 Service area, with the nearest fire station 
located at 19120 Metcalf Avenue, about 1.7 miles to the northwest, by roads. Police protection is 
provided by the Johnson County Sheriff’s Department. This application meets this requirement. 

B. Roads (Required): 
Category 3. External Roads Serving 2-acre and 1-acre lot Residential Subdivisions: 
a. A minimum of one road, constructed with at least an asphaltic concrete surface, shall provide 

continuous access from the subdivision or development tract: 

1). to the nearest Highway, or 
2). to the nearest CARNP designated Parkway or CARNP designated Arterial Street constructed 
with at least an asphaltic concrete surface. 

Locust Street, an asphalt paved local street, provides driveway access to the subject property. 
Local streets in Stilwell to the south provide continuous access from Locust Street to 199th Street, 
a CARNP Type 3, asphalt paved Parkway. This application meets this requirement. 

b. All abutting roads shall have at least an asphaltic concrete surface. Wall Street and Locust Street 
abut the subject property. Both streets are asphalt paved. This application meets this 
requirement. 

c. Abutting roads contiguous to the subdivision or development tract onto which local roads in the 
subdivision or development connect, shall be constructed to at least the Type “B” Collector Street 
Standard but with at least 4-foot wide gravel shoulders. There are no local roads proposed to be 
built for the proposed lot, which will be instead served by existing local streets. This requirement 
is not applicable to this application. 
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Figure 1: Map View of Current Property Boundaries: All the Land Outlined in Blue Is a Single 
Parcel. The Property Being Divided from the Rest of the Land Is Outlined in Blue and Yellow. 
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Figure 2: Aerial View –The Two Yellow Outlined Properties, Below, Are to Be Combined to Form 
a Single Platted Lot. 
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d. Lots shall not have access directly onto a Highway, a CARNP designated Parkway, or a CARNP 
designated Arterial Street. Locust Street is a local road, not a CARNP designated arterial street. 
This application meets this requirement. 

Category 6. All interior, On-Site Roads: All roads in any subdivision or development tract shall be 
designed and constructed to comply with the then applicable Street Construction and Storm Drainage 
Standards for New Subdivisions, as adopted by the County. There are no interior, on-site roads 
proposed in the subdivision. This requirement is not applicable to this application. 

C. Stormwater (Required): 
Storm drainage systems and facilities shall be available or designed and constructed to comply with 
the then applicable County design criteria, construction standards, policies and regulations for storm 
drainage systems and facilities. The development shall also comply with the then applicable County 
floodplain regulations. 

This infrastructure category has four components as follows: 

1. Storm drainage. Since no improvements are proposed, the information provided in the Preliminary 
Plat Analysis Report will satisfy the requirement of the submittal of a Stormwater Management Plan. 
This application meets this requirement. 

2. Storm water quality management. The site is already occupied by a home and two detached 
accessory buildings, so no land disturbance affecting stormwater quality is anticipated. This 
application meets this requirement. 

3. Floodplain. There is no floodplain on the subject property. This requirement is not applicable 
to this application. 

4. Stormwater systems in conjunction with new streets. No new streets or street related stormwater 
systems are proposed. This requirement is not applicable to this application. 

D. Wastewater Disposal: 
Category 1 (Required). Wastewater collection and treatment shall be available or provided in 
accordance with the then applicable County policies, regulations and standards for onsite wastewater 
disposal and the Environmental Sanitary Code of the County. Alternatively, public sanitary sewers 
shall be available or provided with adequate capacity to serve the estimated wastewater collection 
and treatment needs of the proposed development. 

Provided further, however, per Article 30, if a subdivision, including resubdivision (hereinafter in this 
subsection “Subdivision”) contains any lots smaller than seven (7) acres in size and is located in any 
one (1) of the following areas: 

(i). The Blue Valley Area Plan, Urban Fringe Area, as designated in the Rural Comprehensive Plan; 
(ii). The Lone Elm Area Plan, with the exclusion, however, of the Rural Cluster area and the Rural 

Fringe area of said plan, as designated in the Rural Comprehensive Plan; 
(iii). The urban Fringe Policy Area, as designated in the Rural Comprehensive Plan; 
(iv). Any area where, in the opinion of the Chief Engineer of the Johnson County Unified Wastewater 

District, it is considered likely or reasonable to expect that sanitary sewer service would be 
available for a Subdivision within a fifteen (15) year period of time. 

Then the developer of the Subdivision shall provide: 

SE 19-25-REZ, SE 26-PP-FP, and SE 20-31-CUP (AU) Page 4 Free Sate Rezoning, Preliminary/Final Plat, and CUP 
February 26, 2020 5885 Locust Street 



 

 
                

      
 

      
  

  
   

  

  
        

               
     

    

         
  

 
        

    
   

  
  

   
    

               
        

  

  
      

          
    

          
   

           
         

   

    
       
     

 

  
      

  
              

 
 

a. Sanitary sewers if the Subdivision is upstream of and one thousand three hundred twenty (1,320) 
feet or less from the boundary of a sanitary sewer district or a sanitary sewer line capable of being 
connected to and capable of serving the new lots; or 

b. Dry Low-Pressure Sewers or dry gravity sewers if the Subdivision is not in an area where sanitary 
sewers are required by subparagraph a. 

The subject property is located in the area plan for the Stilwell Community, recognized as Urban 
Fringe, so dry sewers would be required by these Requirements. However, sewers are over 3 miles 
away and JCW does not anticipate sewers being available within the next 15 years. The Chief 
Engineer of JCW recommends a waiver to this MIR and that dry sewers not be installed for this 
project. This application does not meet this requirement. 

Category 2 (Highly Recommended). Unless other methods are specifically allowed by the 
Environmental Sanitary Code, wastewater collection and treatment shall be available via approved 
sanitary sewers with adequate capacity to serve the estimated wastewater collection and treatment 
needs of the proposed development in accordance with adopted policies and standards. The 
Environmental Sanitary Code specifically allows the use of on-site septic systems for lots which are 
a minimum of 2 acres in size which are not served by sanitary sewers. The subject property is not 
located within an established sewer district and both lots exceed the minimum 2 acre size required 
for on-site septic systems. This application meets this requirement. 

E. Water Supply (Required): 
Category 2. Potable water supply shall be available or provided with sufficient quantities for domestic 
needs and from a public water source. For purposes of fire protection, all development shall comply 
with applicable codes and standards including minimum fireflow requirements of the then applicable 
fire code as adopted by the Board. 

The property is located within the WaterOne service area. The subject property is served by an 8-
inch water main adjacent to the property, a fireflow capable water main, yet the nearest fire hydrant 
is located about a quarter of a mile to the southwest, near the intersection of Main Street and 
Broadway Street. The Johnson County Fire Code requires, when a fire hydrant with adequate fire 
flow is not already available within 600 feet of the property and a fireflow capable water line is 
available, that a fire hydrant shall be provided adjacent to the property. Staff recommends an 
appropriate stipulation requiring installation of a fire hydrant prior to recording the plat. If a fire 
hydrant is provided by the landowner (the landowner has agreed to install the hydrant), then 
this infrastructure requirement will be met. 

Summary of Infrastructure Issues: This application does not meet all of the minimum 
infrastructure requirements. The applicant has requested a waiver from the Minimum Infrastructure 
Requirements for Wastewater Disposal from the requirement to install dry sewers on property developing 
in the Urban Fringe. 

Minimum Infrastructure Waiver Required: 
The intent of the Minimum Infrastructure Requirements is to guide residential zoning and development to 
areas where adequate infrastructure already exists and conversely, to prevent it where that infrastructure 
does not exist. The subject property is in the Stilwell community, which is one of the more populated 
areas in the unincorporated area, with residential zoning and development without sanitary sewers the 
norm. 
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Under the Regulations, Article 31, Section 2 (E), in the event that an application does not establish the 
availability of minimum required infrastructure and the applicant does not propose to provide the minimum 
facilities and services, approval of the application may occur only upon the express findings by the Zoning 
Board and the Board of County Commissioners that, due to the nature of the proposed development, the 
occupants of a particular facility or service will not be endangered and the insufficiency of a particular facility or 
service will not pose a threat to the health, safety or general welfare of nearby properties or the community at 
large. 

Planning and JCW Staff Waiver Recommendation: 
The Minimum Infrastructure Requirements in Article 31, Section 3 of the Regulations specifically provide 
for a waiver as follows: … if the Chief Engineer of the Johnson County Unified Wastewater District 
considers it unlikely or unreasonable to expect that sanitary sewer service would be available within a 
fifteen (15) year period of time to a Subdivision located within an area set forth within subparagraphs (i), 
(ii) or (iii) above (see the Wastewater Disposal discussion on page 4, above), then the Chief Engineer 
may recommend to the BOCC that a waiver, either full or partial, be granted from the requirements set 
forth in this subsection, as deemed appropriate under the facts and circumstances involving the particular 
Subdivision. 

It is the opinion of the Chief Engineer of the Johnson County Wastewater District that sewers will not be 
available to serve this property within a 15-year period and he recommends a waiver from the requirement 
to install dry sewers (please see attached JCW memo). The installation of dry sewers on the subject 
property would serve no practical purpose since they would not be used in the 15-year time window 
specified in the Minimum Infrastructure Requirements. Continued use of a functioning septic system, 
without the installation of dry sewers, will not cause the occupants of the proposed lot to be endangered, 
and the lack of compliance will not pose a threat to the health, safety or general welfare of nearby 
properties or the community at large because septic systems, when properly installed and maintained, 
have served residential development in the Stillwell community for decades, including the home on the 
subject property since 1969. 

GOLDEN ANALYSIS 
The applicant is requesting rezoning from Rural District (RUR) and Planned Residential Urban Single-
Family 1B (PRU-1B), to Residential Neighborhood Two District (RN-2) (2 acre minimum lot size), and a 
CUP for oversized accessory buildings. The Regulations, the Rural Comprehensive Plan, and the laws 
of Kansas indicate that consideration should be given to whether proposed rezonings and conditional 
uses are in the interest of the public health, safety, morals, and the general welfare of the community. 

Staff has reviewed the application with respect to the “Golden” land use criteria for the CUP and rezoning 
and concluded the following: 

CUP 
1. Whether the CUP use would be consistent with the zoning and uses of nearby properties. 

By searching available County aerial photographs, staff can determine that one of the accessory 
buildings has existed on the property for at least 35 years and the other building has been on the 
property for at least 66 years. Little has changed in the surrounding area since 1969, when the existing 
home was built. Across Wall Street and Locust, to the west and north are 46 acres of forest and 
pasture zoned RUR, Rural District. To the east are the Missouri Pacific Railroad tracks, and to the 
southwest is the 1886 Mount Auburn (Stilwell) plat, with homes on small lots zoned PRU-1B, two 
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small pockets of commercially zoned property, 1.5 acres of multi-family residentially zoned property, 
and the Stilwell Elementary School on RN-1 (Residential Neighborhood 1 District) zoned land. 

Figure 3: Accessory Building Located Adjacent to Locust Street 

Figure 4: Accessory Building Located Adjacent to Wall Street 

The only reason that this CUP is required is that platting the subject property as a 3-acre lot causes 
the property containing the buildings and the home to drop below the 10-acre threshold that makes 
lots subject to accessory building size restrictions. No new buildings nor any other construction are 
proposed with this CUP. The buildings have existed on the property for many years and they remain 
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consistent with the surrounding zoning and the agricultural and residential uses of nearby properties 
(see Figures 3 and 4, below). 

Rezoning 
1. Whether the zoning and use would be consistent with the zoning and uses of nearby properties. 

Nearby Land Use and Zoning: 
North: The use immediately to the north is vacant under the ownership of the subject property 
landowner, with RUR, Rural District Zoning. Beyond 850 feet to the north are 2 and 3 acre residential 
properties with the nearest home being about 1,300 feet away. 
South: To the south and southwest is the 1886 Mount Auburn (Stilwell) plat, with homes on small 
lots zoned PRU-1B, two small pockets of commercially zoned property, 1.5 acres of multi-family 
residentially zoned property. 
East: To the east are the Missouri Pacific Railroad tracks, floodplain and forest, and land in 
cultivation zoned RUR. 
West: Across Wall Street to the west, in multiple ownerships, are almost 200 acres of forest and 
cultivation zoned RUR, Rural District. 

Figure 5: Zoning of Subject Property (Outlined in Blue) and Nearby Properties 

NORTH 

The use of nearby properties to the south and southwest is generally residential. The size of nearby 
residential parcels ranges between about 7,000 square feet to around half an acre, with almost all 
properties being located in and reconfigured from the original plat of Mount Auburn (Stilwell).To the 
east, west, and north are much larger RUR zoned parcels (20 to 143 acres, each). 
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The proposed 2-acre residential zoning is consistent with the zoning and uses of nearby properties 
to the south and southwest and is a good transitional residential district between that smaller, urban 
PRU-1B zoning and the much larger RUR-zoned parcels to the west, north, and east. 

CUP 
2. Whether the CUP use is compatible with the character of the neighborhood. 

The character of the neighborhood is both residential and rural. Detached garages and accessory 
buildings are common in the adjacent subdivision. The existing accessory buildings remain 
compatible with the rural-residential character of the area that has changed very little since they were 
constructed. 

Rezoning 
2. Whether the zoning is compatible with the character of the neighborhood. 

The character of the adjacent neighborhood is residential. This application for residential zoning is 
compatible with the residential character of the neighborhood. 

CUP and Rezoning 
3. Suitability of the property for uses to which it has been restricted. 

The property is presently zoned RUR which allows residential development on minimum 10-acre size 
parcels, with a small portion of the proposed lot zoned PRU-1B, like the adjacent residential 
subdivision. 

The primary use of the subject property is residential with accessory structures and uses. The home 
has been on the property for 51 years and the buildings have been there for at least 35 and 66 years. 
The property is suitable for the residential and accessory uses to which it had been restricted. 

CUP 
4. Extent of detrimental effects to nearby parcels should the Conditional Use Permit be approved. 

The two buildings, together, are minimally oversized for the proposed 3-acre lot, only 273 square feet. 
Each building individually is smaller than and subservient to the existing home on the property and 
they are widely spaced on the lot. If the requested CUP is approved, no detrimental effects will result 
from its approval because the buildings are minimally oversize and they do not appear, individually, 
to be large and out of character with the adjacent subdivision. 

Rezoning 
4. Extent of detrimental effects to nearby parcels should the rezoning be approved. 

The rezoning would allow one home with associated accessory uses. Nearby parcels are residential 
and vacant. There would be no detrimental effects to nearby parcels should the rezoning be 
approved. 

CUP and Rezoning 
5. Length of time the property has remained vacant as zoned. 

According the County Appraiser, the existing house was built in 1969. From historical aerial 
photographs, it is evident that the property had buildings on it since at least 1941. The property has 
not been vacant for at least 80 years. 

CUP 
6. Relative gain to the public health, safety, and welfare as opposed to the hardship imposed upon the 

landowner by denying the CUP request. 
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The existing buildings are compatible with the surrounding area and have posed no known hazards 
to the public health, safety, and welfare. The hardship imposed upon the applicant by denial would 
be the removal of one or part of one of the buildings. There would be no gain to the public health, 
safety, and welfare in destroying compatible structures. 

Rezoning 
6. Relative gain to the public health, safety and welfare as opposed to the hardship imposed upon the 

landowner by denying the rezoning request. 
There would be no gain to the public health, safety and welfare should the rezoning request be 
denied. The existing residential and accessory uses will remain regardless. The hardship imposed 
upon the landowner by denying the request would be that he could not separate the adjacent, vacant 
land from the land containing the house and accessory buildings to facilitate the sale of the house 
without the larger, open land area across Wall and Locust Streets. The hardship to the landowner is 
minimal as the Regulations would also allow the existing uses to remain on the property as presently 
zoned. 

CUP 
7. Whether the CUP use is in keeping with the Comprehensive Plan 

The Rural Comprehensive Plan: A Plan for the Unincorporated Area of Johnson County (Plan) 
indicates this site is in the Growth Policy Area: Existing Residential of the Stilwell Area Plan. This 
area calls for, among other things, preserving existing residential and accessory uses. The purpose 
of the CUP is to preserve the existing accessory structures. The preservation of the structures is, 
therefore, consistent with planned uses for this area. 

Rezoning 
7. Whether the zoning and use is in keeping with the Comprehensive Plan. 

The subject property is located in the planning area of the Stilwell Community Plan adopted as part 
of the Rural Comprehensive Plan: A Plan for the Unincorporated Area of Johnson County (the Plan) 
in 2013. The future land use plan of the Blue Valley Plan, now Stilwell Community Plan, indicates the 
property as being in the Growth Policy Area for Existing Residential. 

The requested zoning and use, which allows the existing residential use to be preserved on a 
minimum 2 acre size lot, is in keeping with the Comprehensive Plan. 

ZONING AND SUBDIVISION REGULATION STANDARDS FOR THE CUP 
Article 23, Section 6(C) establishes that the granting of the requested CUP shall not be recommended 
unless the Zoning Board first makes a finding that the following conditions are met: 

1. Is in harmony with the general purpose and intent of the Regulations. 
Oversized accessory buildings are allowed if approved by CUPs. The purpose and intent of regulating 
accessory buildings is to manage their size, location, and appearance. The existing accessory 
structures are in harmony with the general purpose and intent of the Regulations because they are 
consistent and compatible with the rural and residential uses and buildings in the area for the reasons 
cited above. 

1. Will not impair the adequate supply of light and air to adjacent property. 
The buildings are widely separated from structures on adjacent properties. They do not impair the 
supply of light or air to any of the surrounding parcels. 
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2. Will not increase hazards from fire or other dangers. 
The buildings have not created any known activity of a hazardous or dangerous nature. 

3. Will not increase traffic on streets beyond their capacity. 
The buildings have existed for decades. Traffic has not and will not change perceptibly as a result of 
their continued existence. 

4. Will not increase potential for flood damages to adjacent properly or lead to additional public expense 
for flood protection, rescue or relief. 
There is no floodplain on the subject property. The existing buildings are not a significant factor for 
stormwater runoff beyond the immediate vicinity of the buildings. 

5. Will not otherwise unduly impair the public health, safety, comfort, morals, or general welfare of the 
inhabitants of the County, or otherwise create a nuisance or nuisance-like situation. 
The buildings have not impaired and are not likely to impair the public health, safety, comfort, morals, 
or general welfare of County residents. They have not created any known nuisance nor are they likely 
to create a nuisance for the surrounding neighbors. 

6. Will not pollute the air, land, or water. 
The buildings have not polluted and will not likely pollute the air, land, or water. 

PRELIMINARY AND FINAL PLAT REQUEST 
The applicant proposes to create a single, three acre lot already developed with a single family home 
and two accessory buildings, by separating a 2.5 acre parcel containing the house and accessory 
buildings away from about 20 acres located across Wall and Locust Streets to the north and west, which 
will remain unplatted, and adding about a half of an acre, landlocked remnant of the Mount Auburn plat 
on the south side of the 2.5 acre parcel (please see Figures 1 and 2, above, and the attached plat, below). 

The Johnson County Zoning and Subdivision Regulations provides review criteria for preliminary and 
final plats. This subdivision has been considered with respect to those criteria, below. 

1) Protection from Undue Water Pollution: The primary water pollution concerns associated 
with this application involve soil erosion and wastewater disposal.  These topics are addressed under 
the respective headings below. 

2) Availability of Water: Adequate domestic water service is available and the fire code requires the 
installation of a fire hydrant adjacent to the property. Please refer to the Minimum Infrastructure 
Requirements section regarding “Water Supply” on page 5 of this report for additional information. 

3) Soil Erosion: The points at which soil erosion will occur are (i) during grading in preparation for 
the construction of residences or (ii) if vegetation cover is not well maintained on the site. Therefore, 
erosion shall be avoided by minimizing the destruction of vegetative land cover prior to and during all 
construction related to the subdivision or individual lot development (grading, buildings, etc.). The use 
of structural erosion control devices such as silt fences and basins, etc., shall occur as each type of 
construction occurs. 

All applicable County stormwater, land disturbance and post construction water quality requirements 
shall be addressed prior to any construction or land disturbance activities that may occur in the future. 
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4) Highway or Public Road Congestion: The proposed lot will have direct access to a local street, 
paved and maintained by the County. No additional trips will be created from development of the 
single residential lot, which will have no more impact on road congestion than it has now. 

5) Wastewater Disposal: Please also see Section D under Minimum Infrastructure Requirements. 
The proposed lot contains three acres, which meets the minimum size required per the Environmental 
Sanitary Code. 

6) Scenic, aesthetic, historic, rare or irreplaceable features: A review of aerial photographs does 
not reveal any rare or irreplaceable features associated with the site. A review of the Historic Sites 
Map of the Johnson County Comprehensive Plan reveals that the site is neither an historic site, nor 
is it traversed by any portion of the Santa Fe or Oregon-California Trails. The property has had farm 
buildings and homes on it on all available aerial photographs dating back to 1941. 

7) Water Quality: A primary water quality concern is soil and silt runoff during construction. With the 
proper controls installed, soil erosion potentials are reduced. County Land Disturbance regulations 
require these controls to be installed during any future construction on the lot. 

8) Ground Water: The primary ground water concern is wastewater disposal.  See number 5 above. 

9) Stormwater Controls: Please also see Section C under Minimum Infrastructure Requirements. 
Since no improvements are proposed, the information provided in the Preliminary Plat Analysis Report 
will satisfy the requirement of the submittal of a Stormwater Management Plan. If the lot is ever 
redeveloped, the following will apply: If grading or other land disturbance of one acre or more is going 
to be performed and any impervious surfaces are to be constructed, a Stormwater Quality 
Management Plan and calculations will need to be approved and a Stormwater Treatment Facility 
Permit (SQMP) issued prior to the issuance of a building permit as defined by Resolution 069-08. 
The SQMP and calculations must conform to the Manual of Best Management Practices for 
Stormwater Quality, published by the Mid America Regional Council and the Kansas City Metro 
Chapter of the APWA, 1980 edition. Please also see attached Public Works memorandum. 

10) Mineral Resources The applicant has indicated that all mineral rights will be transferred with 
the sale of lot. 

11) Preservation of Public Open Space Article 27, Section 6 of the Johnson County Zoning and 
Subdivision Regulations addresses public open space preservation. Based upon the decision factors 
in Board of County Commissioners Resolution 046-94, this plat is not deemed a “Development 
Project,” and is therefore, not subject to the Park Land Dedication requirements of Article 27 of the 
Regulations. If the subdivision is approved, a note to this effect shall will be added to the final plat as 
follows: 

"This Plat is not considered to be a Development Project, and therefore is not subject to the park 
land dedication requirements of Johnson County Resolution No. 046-94.” 

12) The Comprehensive Plan The Rural Comprehensive Plan: A Plan for the Unincorporated Area 
of Johnson County (Plan) indicates this site is in the Growth Policy Area: Existing Residential of the 
Stilwell Area Plan. This area calls for limited infill growth, while preserving existing residential and 
accessory uses. No new construction is anticipated as a result of this plat and no new building lots 
are created. This proposal is in keeping with the Comprehensive Plan. 
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13) Minimum Subdivision Standards 

Streets and Driveways: Locust Street and Wall Street are existing local streets, paved to a width of 
22 feet with open ditch drainage on both sides. Current street construction and design standards for 
2 acre lots would require improvement of both streets with curb and gutter, and 25 feet of half-street 
r-o-w. The applicant has requested a plat exception to allow Locust Street and Wall Street to remain 
as currently improved. 

PLAT EXCEPTIONS 

Article 27, Section 5 of the Regulations provides for plat exceptions. The Regulations specifically state: 
“Plat Exceptions shall not be recommended for approval by the Zoning Board nor approved by the Board 
of County Commissioners unless they find that such approval shall be compatible with the surrounding 
neighborhood and shall not be contrary to the public interest or unnecessarily burden the County, and 
shall not annul the intent and purpose of these regulations.” 

Plat Exceptions Requested 
1. Article 30, Section 2, 6(b) For existing or planned streets within or adjacent to the perimeter of 

subdivisions, the following street-type improvements are required: 

Type B Streets: Paved streets with rock shoulders and open road ditches are allowed only in and 
adjacent to rural and residential subdivisions with all lots three (3) acres or larger. 

The adjacent, local streets, Locust Street and Wall Street, are paved but neither street has rock 
shoulders or open road ditches. 

The Regulations set forth uniform rules and procedures for the division and improvement of real 
property to assure that new subdivisions are properly planned and integrated with existing streets, 
utilities and other public facility systems. The proposed subdivision will create one three-acre 
residential lot in an area where there is existing infrastructure available to support an additional single-
family home but there are no other streets in the adjacent Mount Auburn (Stilwell) plat with improved 
rock shoulders and ditch sections. 

Allowing the adjacent streets to remain as constructed is compatible with the adjacent neighborhood 
which has many such older structures, it is not contrary to the public interest or unnecessarily burden 
the county because there are no future plans to add rock shoulders and ditch sections on streets at 
public expense in the adjacent subdivision, and it will not annul the intent and purpose of the 
Regulations because maintaining compatibility with surrounding development is a stated purpose of 
the Regulations. 

2. Article 10, Section 3, D. 2. The Regulations require a setback of 50 feet from the front property line. 
The existing accessory building along Locust Street was constructed before this regulation was in 
place and is, at its closest point, about 4 feet from the front property line. 

3. Article 10, Section 3, D. 2. The Regulations require a setback of 50 feet from the side property line 
adjacent to a street. The existing accessory building along Wall Street was constructed before this 
regulation was in place and is, at its closest point, about 4 feet from the front property line. 

The two accessory buildings have been on the property, in their current locations for at least 35 years 
(building adjacent to Locust Street) and 66 years (building adjacent to Wall Street). They have caused 
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no known hazards to traffic. While they are close to the property lines, they are both at least 25 feet 
from the edges of the pavement on both streets (please see Figures 2, 3, and 4 above). Buildings 
very close to front and street side property lines are typical of the older residential and accessory 
structures built in Stilwell before county wide zoning set greater standards for setbacks. For example, 
270 feet to the south of the subject property, on Wall Street, the homes on either side of the street 
are both within 6 feet of the street right-of-way. There are many other examples throughout the 
subdivision. 

Allowing the two buildings to remain in their current locations is compatible with the adjacent 
neighborhood, it is not contrary to the public interest or unnecessarily burden the county because the 
buildings are not so close to the streets as to create a driving hazard, and it will not annul the intent 
and purpose of the Regulations because allowing legal, non-conforming structures to remain in place 
unless destroyed is a stated purpose in the Regulations. These structures lose their non-conformity 
with the approval of a plat, but as useful, non-hazardous structures, the plat exception process as 
implemented by the Regulations is to allow such structures to remain in place when appropriate. 
These plat exceptions would be for the existing structures only. Any new structures proposed in the 
future must meet current setback requirements in the RN-2 Zoning District. 

Plat Exception Recommendations 
Planning staff finds that the requested plat exceptions will be compatible with the surrounding 
neighborhood, will not be contrary to the public interest or unnecessarily burden the County, and will not 
annul the intent and purpose of these regulations, for the reasons discussed above. Staff recommends 
approval of the requested plat exceptions.  

Public Works Department: Please see attached comments. 
Johnson County Wastewater: Please see the attached comments. 

RECOMMENDATIONS 

1. Planning staff recommends approval of the request for a change of zoning from RUR, Rural District, 
and PRU-1B Planned Residential Urban Single-Family 1B, to RN-2, Residential Neighborhood Two 
District, 

2. Planning staff recommends approval of the preliminary and final plat for 3.0± acres for a single 
residential lot to be known as Free State. 

3. Planning staff recommends approval of the waiver from the Minimum Infrastructure Requirements 
for Wastewater Disposal to install dry sewers. 

4. Planning staff recommends approval of the two requested plat exceptions to allow the two accessory 
structures on the property to remain in their current locations, closer to the front and street side yard 
than the otherwise required 50 feet, each. 

5. Planning staff recommends approval of a Conditional Use Permit for two detached accessory 
buildings that together exceed the size limit required by the Regulations. 
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Suggested Zoning Board Motions: 

1. “I move to approve the change of zoning from RUR, Rural District, and PRU-1B Planned Residential 
Urban Single-Family 1B, to RN-2, Residential Neighborhood Two District for the reasons 
recommended by staff, to approve the associated preliminary and final plat for the reasons and with 
the stipulations recommended by staff, and a waiver from the Minimum Infrastructure Requirements 
for the reasons recommended by staff, and “ 

2. “I move to approve a plat exception to allow Wall and Locust Streets to remain as constructed, and 
two plat exceptions, one each for the two existing accessory buildings on the property, to remain in 
their present locations, for the reasons recommended by staff, and” 

3. “I move to approve a Conditional Use Permit for two detached accessory buildings on the subject 
property that together exceed the size limit required by the Regulations, for the reasons and with the 
stipulations recommended by staff.” 

Recommended Stipulations for Preliminary and Final Plat: 

1. A revised preliminary and final plat shall be submitted prior to recording the final plat. 

2. All applicable County code and regulation requirements, including but not limited to building code, fire 
code, wastewater, stormwater, floodplain, land disturbance, and post construction water quality shall 
be met prior to any future construction or land disturbance activities on the lot. 

3. The following notes shall be added to the Final Plat: 

a. Mineral rights will be transferred with the sale of the lots. 

b. This Plat is not considered to be a Development Project, and therefore is not subject to the park 
land dedication requirements of Johnson County Resolution No. 046-94. 

c. The Owner did not pay into an escrow account, so these lots may be included in a benefit district 
if Locust Street or Wall Street are improved. 

d. Plat Exception No. 04-02-20A (placeholder for actual number) was granted from the 
requirement that paved streets with rock shoulders and ditch sections are required within and 
adjacent to residential subdivisions with any lots three (3) acres or larger and instead allow Locust 
Street and Wall Street to remain as currently improved. 

e. Plat exception No. 04-02-20B (placeholder for actual number) was granted from the 
requirement that the front yard setback required in the RN-2 Zoning District shall be not less than 
50 feet, and instead to allow the existing accessory building adjacent to Locust Street to remain 
in its current location at four (4) feet from the right-of-way line. 

f. Plat exception No. 04-02-20C (placeholder for actual number) was granted from the 
requirement that the street side yard setback required in the RN-2 Zoning District shall be not less 
than 50 feet, and instead to allow the existing accessory building adjacent to Wall Street to remain 
in its current location at four (4) feet from the right-of-way line. 
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4. Plat Exceptions 04-02-20B (placeholder for actual number) and 04-02-20C (placeholder for 
actual number) are granted for the existing accessory buildings only. Any new structures proposed 
on the plat in the future shall meet current setback requirements in the RN-2 Zoning District. 

5. The landowner shall pay for and cause to be installed a fire hydrant on the water main adjacent to 
the property on either Wall Street or Locust Street, in a location adjacent to the subject property, prior 
to recording the final plat. 

Recommended Stipulations for the Conditional Use Permit for Oversize Accessory Buildings: 

1. This CUP allows the continued existence of two accessory buildings that exceed the square footage 
allowed for a 3.0227-acre parcel, or a maximum of 1,507 square feet, by 273 square feet. The 
oversized accessory buildings shall be used only for personal storage and other accessory uses as 
permitted in the RN-2, Residential Neighborhood 2 District, by the Johnson County Zoning and 
Subdivision Regulations. The oversized accessory buildings shall not be used in conjunction with any 
business or commercial activity other than Home Occupations as defined and allowed by the 
Regulations, conducted on or off the property. 

2. The term of this CUP shall be for a period not to exceed 10 years, commencing from the date of 
approval of this resolution by the Board of County Commissioners. 

Reasons for Recommendation to Approve the Rezoning and the Preliminary and Final Plat: 

1. The proposed residential zoning and the size of the lot is consistent with the surrounding zoning and 
land uses. 

2. The proposed residential zoning is compatible with the residential character of the neighborhood. 

3. The proposed residential zoning is in keeping with the County's Rural Comprehensive Plan. 

4. There will be no detrimental effects to nearby property. 

5. The proposed preliminary and final plat will comply with the County’s Subdivision Regulations, subject 
to approval of one minimum infrastructure waiver, three plat exceptions, and compliance with the 
recommended stipulations. 

Reasons for Recommendation to Approve the Minimum Infrastructure Requirement Waiver: 

1. It is very unlikely that sanitary sewers will be available to serve the proposed property within 15 years. 

2. The Chief Engineer of the Johnson County Wastewater District recommends approval of a waiver 
from the requirement to provide dry sewers on the subject property. 

3. The proposed one lot subdivision, developed with an existing single-family home utilizing an existing 
on-site septic system, will not cause the occupants of the proposed subdivision to be endangered, 
and the lack of compliance will not pose a threat to the health, safety or general welfare of nearby 
properties or the community at large. 

Reasons for Recommendation to Approve the Plat Exceptions: 

1. To allow Locust Street and Wall Street to remain as currently improved: The proposed subdivision 
will create one 3 acre residential lot in an area where there is existing infrastructure available to 
support the existing single-family home, but there are no other streets improved with rock shoulders 
and ditch sections in the adjacent residential neighborhood, therefore, granting the plat exception will 
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be compatible with the surrounding neighborhood, will not be contrary to the public interest or 
unnecessarily burden the County, and will not annul the intent and purpose of the regulations. 

2. To allow the existing accessory building adjacent to Locust Street to remain in its current location: 
Allowing the building to remain in its current location is compatible with the adjacent neighborhood 
which has many such older structures, it is not contrary to the public interest nor does it unnecessarily 
burden the county because the buildings are not so close to the streets as to create a driving hazard, 
and it will not annul the intent and purpose of the Regulations because allowing legal, non-conforming 
structures to remain in place unless destroyed is a stated purpose in the Regulations. These 
structures lose their non-conformity with the approval of a plat, but as useful, non-hazardous 
structures, the plat exception process as implemented by the Regulations is to allow such structures 
to remain in place when appropriate. 

3. To allow the existing accessory building adjacent to Wall Street to remain in its current location: 
Allowing the building to remain in its current location is compatible with the adjacent neighborhood 
which has many such older structures, it is not contrary to the public interest nor does it unnecessarily 
burden the county because the buildings are not so close to the streets as to create a driving hazard, 
and it will not annul the intent and purpose of the Regulations because allowing legal, non-conforming 
structures to remain in place unless destroyed is a stated purpose in the Regulations. These 
structures lose their non-conformity with the approval of a plat, but as useful, non-hazardous 
structures, the plat exception process as implemented by the Regulations is to allow such structures 
to remain in place when appropriate. 

Reasons for Recommendation to Approve the Conditional Use Permit: 

1. The existing oversized buildings are consistent with the surrounding zoning and land uses. 

2. The existing oversized buildings are compatible with the character of the neighborhood. 

3. The existing oversized buildings have minimal detrimental effects to nearby properties. 

4. The existing oversized buildings do not adversely affect the public health, safety or welfare. 

5. The conditional use permit satisfies the "Standards for Issuance of a CUP" [Article 23 Sec. 6 (C)]. 

Enclosures: Preliminary and Final Plats, Preliminary Plat Analysis Report, Conditional Use Permit 
Narrative, Public Works Comments, Wastewater Comments 

SE 19-25-REZ, SE 26-PP-FP, and SE 20-31-CUP (AU) Page 17 Free Sate Rezoning, Preliminary/Final Plat, and CUP 
February 26, 2020 5885 Locust Street 







 
  

   
 

      
    

   
    

         
  

 
       

     
  

 
        

   
 

         
         

 
 

        
     

 
    

        
 

   
 

  
 

        
 

    
 

     
 

   
 

       
 

  
 

 
      
    
   
  
    

  
     
    

      
 

FREE STATE 
PRELIMINARY ANALYSIS REPORT 

PEI#191031 – 11/27/19 

This project contains 3.0227 acres of undeveloped land and is currently zoned RUR & PRU1-B.  The 
applicant is requesting rezoning this property to RN-2 which is intended to provide for the development of 
exurban-density single-family residential neighborhoods that retain the character of a rural area yet allow an 
influx of residential development at densities greater than those in low-density residential districts but lesser 
than the densities in the residential neighborhood one districts.  This plat proposes 1 single family lots on 
3.0227 acres.  

A) The project is located in the Southeast Quarter of Section 5, Township 15 South, Range 25 East, in 
Aubry Township, Johnson County, Kansas and contains 3.0227 acres.  The property is located at 
5885 Locust Street. 

a. The property generally slopes from 1 to 5 percent and falls from the Southwest to the 
Northeast corner of the property. 

b. There are small tree clusters in the Southeast corner of property.  Soil types on the property 
consist of Oska-Martin silty loam and Kennebec silt loam in order from higher to lower 
elevations. 

B) This property currently has access to Locust Street.  Locust Street is an asphalt roadway which varies 
in width with no shoulder. No streets are proposed improvements for this project. 

C) Existing water is currently provided by Water District No. 1 of Johnson County.  There is currently a 
8” PVC water main along the South and East side of Locust Street.  

D) Sanitary sewer waste will be disposed of with individual septic systems. 

E) No Percolation tests have been performed. 

F) Natural gas is provided by Kansas Gas Services and is currently available to serve this project. 

G) No streets are proposed for this project. 

H) No Earthwork is proposed with this project. 

I) The project will be constructed in one phase. 

J) Storm water runoff will continue to drain from Southwest to the Northeast. 

K) Mineral rights will be transferred with the platted lots. 

INFRASTRUCTURE: 
a. Fire Station Service Area: Johnson County Fire Station #2 at 19120 Metcalf Ave. 
b. Roads: Category 3 roads required 
c. Storm Drainage:  No new improvements are proposed. 
d. Wastewater Disposal:  Category 1, individual septic sewer systems. 
e. Water Supply Domestic and Fire Protection:  Water will be provided to this subdivision via Water 

District No. 1 of Johnson County.  
f. Schools:  Stilwell Elementary School is located at 6410 W. 199th Street. 
g. Parks Recreation Facilities and Open Space:  not required in RN-2 zoning, however Stilwell 

Community Park on 207th Street, East of Metcalf Avenue. 



 
 

 
 

    
 

 
   

     
 

  
 

     
 

 
         

       
 

WAIVERS 

1) Article 31, Section D, Category 1 – Wastewater Disposal, Installation of Dry Sewers 

The closest gravity sanitary sewer for this property is located in the City of Overland Parks 
Arboretum which is 3.3 miles downstream of this property. This area of Johnson County, commonly 
known as Aubry, is generally developed with single family homes on septic systems. 

2) Article 31, Section 3,B.Category 3 

This project does not have any local roads internal to the subdivision.  The existing abutting roads do 
not have shoulders. 

3) The applicant request that the existing buildings be approved as non-conforming structures until such 
time a new building permit is requested. All new construction must be built with RN-2 zoning 
setback requirements. 





            
         

     

 
 

    
    
 

    
      
 

      
 

  
           

 
 

       

  
 

 
      

   
  

   
       

 
         

  
     

 
    

   
  

 
     

 
        

    
  

 
   

    
       

     
  

    
  

Memorandum 

To: Jeff Malotte 
Planning Department 

From: Keith Markway, P.E.
Public Works and Infrastructure 

Date: January 14, 2020 

Subject:  SE 19-25-REZ and SE 19-26-PP/FP (AU) 
Rezoning, Preliminary, and Final Plat – Free State 

1. Article 31 of the Zoning and Subdivision Regulations requires that a minimum of one road, with at 
least an asphaltic concrete driving surface, shall provide continuous access from the subdivision 
or development tract to nearest highway or designated CARNP Arterial Street.  The application 
meets this requirement. 

2. No improvements are proposed with the Plat. The Plat will combine two existing parcels to create 
one lot.  Currently there is an existing home with outbuildings on the property. 

3. Since no improvements are proposed the information provided in the Preliminary Plat Analysis 
Report will satisfy the requirement of the submittal of a Stormwater Management Plan. 

4. If the property is redeveloped in the future the following will apply; If grading or other land 
disturbance of one acre or more is going to be performed and any impervious surfaces are to be 
constructed, a Stormwater Quality Management Plan and calculations will need to be approved 
and a Stormwater Treatment Facility Permit(SQMP) issued prior to the issuance of a building 
permit as defined by Resolution 069-08. The SQMP and calculations must conform to the 
Manual of Best Management Practices for Stormwater Quality, published by the Mid America 
Regional Council and the Kansas City Metro Chapter of the APWA, 1980 edition. 

5. If the property is redeveloped the following will apply; If the future redevelopment will disturb 
more than one acre a Land Disturbance Permit will be required prior to any land disturbing 
activities. A LD Permit is required for any LD activities that are part of a larger, phased, staged, 
common plan of development that will disturb a cumulative total of more than one acre over the life 
of the development. 

1. An Entrance Permit will be required for any new or existing entrance location (commercial or 
residential). An entrance permit application and construction standards may be obtained from 
the Public Works Department. The entrance permit fee is $75 per entrance. All entrances shall 
conform to County standards. Verification of adequate sight distance for existing and new 
entrance locations shall be provided to the Public Works Department by the applicant’s engineer 
prior to the Zoning Board Hearing date. The Standards for entrance sight distance are included 
in the Street Construction and Storm Drainage Standards for Subdivisions. 

Johnson County (913) 715-8300 phone 1800 W. Old Highway 56 
Public Works and Infrastructure (913) 715-2453 fax Olathe, Kansas 66061 



 

 
 

 

 

From: Rames, Gordon, JCW 
To: Malotte, Jeffrey, PLN 
Cc: Lord, Stuart, JCW; Witt, Aaron, JCW 
Subject: RE: SE 19-25-REZ and SE 19-26-PP/FP (AU) Free State - Zoning Application Notice 
Date: Monday, December 30, 2019 11:58:12 AM 

Jeff: 
This property, 5885 Locust Street, drains northeast to the Blue River.  Since the property is in the 
Blue Valley Area Plan and is smaller than 7 acres (3.0 acres), it meets the requirements of the 
Planning Department’s Dry Sewer Policy.  Sewers are over 3 miles away and JCW does not 
anticipate sewers being there within the next 15 years. 

The Chief Engineer of JCW recommends a waver to the Dry Sewer Policy and that dry sewers are 
not installed for this project. 

Please let me know if there are any questions. 

Gordon Rames 

mailto:Gordon.Rames@jcw.org
mailto:Jeffrey.Malotte@jocogov.org
mailto:Stuart.Lord@jcw.org
mailto:Aaron.Witt@jcw.org
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