
NORTHWEST CONSOLIDATED ZONING BOARD 
County Administration Building 

111 S. Cherry Street 
Olathe, Kansas 66061 

 
MINUTES 

MONDAY, JANUARY 14, 2019 
7:00 P.M. 

 
CALL TO ORDER 
A regular meeting of the Northwest Consolidated Zoning Board, Johnson County, Kansas, was 
convened at 7:05 p.m. on Monday, January 14, 2019, and was called to order by Chairman 
Kathleen Willnauer, with the following members present and participating; to-wit:, Carol Krska, 
Mike Fowks, Mark Crumbaker and Jim Neese. Also in attendance were Jay Leipzig and Jeff 
Malotte, Johnson County Planning Department. Sherry Cross served as secretary to the board. 
AGENDA ITEMS 

A. Add, Delete, or Revise and Approve the Agenda [None]  
B. Disclosure of conflicts of interest [None]  
C. Disclosure of external contacts/discussions [None]  

BOARD REPORTS 
Chair Willnauer: Before we proceed, Jim, do you have any information about the planning 
committee meeting? 
Mr. Neese: Nothing since the last time we met. The meeting was cancelled in December and 
we're going to have one next week. And for discussion, as one of the big things we're going to be 
talking about is some situations on taxation by certain taxing authorities. We're going to have a 
speaker. Everybody is welcome to that? 
Mr. Leipzig: Yes, that is a public meeting. 
Mr. Neese: And that meeting is next Tuesday at 5:45, in this room. Could I ask you to expand a 
little bit on what he's going to be talking about? 
Mr. Leipzig: Sure. At our previous meeting, I believe it was in October, we talked a little bit about 
mortgage parcels, and there is a recording process, and what happens when documents are 
presented for recording. A lot of general questions about that. So, staff made contact with John 
Bartolac, who is the Director of Records and Tax Administration. John is going to be here next 
Tuesday. He is our first speaker. And this is just kind of an introduction to the topic. We'll talk a 
little about what they look for, things that they are required to review and assess when they record 
a document, and talk about the process, kind of an introduction to what the County and our 
Planning staff and working with the RTA, what we can do to work together to resolve some of 
these issues.  
The second part of the meeting will be the overview of our year's activities in 2018, and then, 
preparation for a training session with Planning Commission and zoning board members and the 
Board of Zoning Appeals, which will be February 27th. Getting ready for that. That summary and 
overview of the year 2018 is also to talk about a strategic plan for planning. In other words, there's 
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some topics we would like to address and discuss this year, and that will be presented and 
discussed.  
Chair Willnauer: Do you have any other items for us that you'd like to discuss? 
Mr. Leipzig: That is all I have. 
Chair Willnauer: Thank you. 
[The Chairman outlined the process for the meeting tonight.] 
BUSINESS BEFORE THE BOARD 

A. Remanded Application No. NW-PP/FP-3434 (LE) – Preliminary and Final Plat – 
31825 W. 135th Street 
Phelps Engineering, Inc., applicant, and Tescot Investments, landowner, request 
Preliminary and Final Plat approval for one residential lot, Tescot, on approximately 3 
acres, on property zoned RN1, Residential Neighborhood 1 District, in Section 34, 
Township 13, Range 22. 

Chair Willnauer: This is an item that we heard in October. It was sent to the Board of County 
Commissioners, and then it was sent back to us at the applicant's request. At this time, if the Planning 
Department would give us our presentation. 
Mr. Leipzig: Good evening. Jeff Malotte, Planner, is here, as well. We're going to kind of tag-team this, 
if you will. I want to make sure we include for the record the January 7, 2019, memorandum and 
accompanying materials as part of the record, and also include a memorandum dated January 14, 
2019, and accompanying materials, which was on your dais this evening. There is a short 
memorandum that outlines a summary of this case, some of the key details. As the Chair mentioned, 
this item was presented to the zoning board on October 15, 2018. The zoning board at that time 
recommended denial of this application, and the critical reason for that denial is because it did not have, 
the proposed plat, the preliminary plat and final plat does not have at least 35 feet of frontage on the 
street, which is inconsistent with Article 3 of our Subdivision Regulations. It does not meet those 
requirements, so staff recommended denial. The zoning board also recommended denial. It came 
before the Board of County Commissioners on November 15, 2018. That Board asked this item to be 
reconsidered by the zoning board, and also working with the applicant, to allow them additional time to 
work with the surrounding property owners and see if any additional information could be brought 
forward, and any other resolution on the matter could be obtained. 
That being said, this item is before you this evening. In your packet there is an email from Harold Phelps 
to Jeff Malotte, as well as an agreement, a driveway and development agreement, which I will talk 
about briefly. Jeff will go over it in more detail, as well as Mr. Phelps. It basically provides an agreement 
to provide an easement on the property if development should happen to the surrounding properties. 
So, it's not a perfect solution; we think it's something that is, it's a gesture to at least try to resolve the 
issue we have on this property. It does need some additional work from a legal standpoint in terms of 
some legal triggers to determine when the actual development triggers happen, how that happens, 
and also provisions on when the agreement is binding. Right now, there aren't any binding provisions, 
so we want to work on that and provide further guidance and review on that. Jeff, do you want to go 
through the agreement in more detail? 
Mr. Malotte: Well, I don't have a whole lot more than what Jay said. As you can see, it's an agreement 
to cooperate between adjacent property owners to the east and owners of the subject property, to allow 
the easement to move if necessary to accommodate future development of the property. Jay 
mentioned our legal department had some issues with, it doesn't appear to be binding on successors, 
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if people who hold the land after the current property owners sell it. There doesn't seem to be a trigger 
for when the current easement becomes obsolete when they start talking. We'd recommend that if the 
zoning board were to recommend using this agreement in any kind of approval recommendation, that 
there be a stipulation that the applicant work with County legal to reach a form of the agreement that 
the County is comfortable with. That's all I have. I'd be happy to answer any questions. 
Mr. Neese: I have a question. In business or situations like this that I've seen, a non-binding agreement, 
you might as well not even have one. Because 20 years from now, 15 years from now, or six months 
from now, the property changes, and I just.... I have a piece of property and I decide that I don't want 
to do this. Maybe somebody wasn't even an owner. Could be a (inaudible). So, I’m a little bit... Is this 
something the County Commissioners thought that might work out the issue? Or did they send it 
back...? What reasons did they give? We have to give them reasons. What reasons did they....? 
Mr. Leipzig: There are two reasons. Really, to look at... They thought it might be advantageous to give 
the applicant more time, to see if there are further negotiations that could occur with the surrounding 
property owner. Last time, the adjacent property owner was here, so, first of all, to allow more time to 
let those discussions continue and see if they could come to some type of agreement. That has not 
occurred. From my understanding, the surrounding property owner is not in any condition to purchase 
additional property. So, in terms of negotiations, there's just not a lot of flexibility there on their part. 
The other item was the commission really wanted to look at, or ask the zoning board to look at some, 
maybe some out-of-the-box solutions, something that could be done in the future that we could use in 
these type of cases, where, you know, without having a legal lot of record, they're not eligible for a 
building permit, and really to look at some possible solutions or some things that may satisfy the legal 
requirements. In other words, to release the permit, to at least allow the property to be improved, and 
then, allow them to move forward on a temporary basis, at least allow the use of the property. That is 
not a permanent solution by any means. I think that's -- 
Mr. Neese: If the county commissioners approve that, it's a permanent situation, right?   
Mr. Leipzig: Yes. 
Mr. Neese: Also, a question with that is, has staff had any other viable solutions that they feel 
comfortable with? 
Mr. Leipzig: We do not. I think this is such a... It's a unique scenario. The advantage and the Boards 
and certainly you all have the discretion to levy stipulations or limitations on this. I think the idea of an 
agreement, though, at least allow this... Whatever the agreement is, is utilized, can be altered, changed 
so that we always provide the historical precedent as to why that decision was made. Long term. I'm 
just saying... 
Mr. Neese: Whatever we do here today, what I would like to ask you, when you make a presentation 
to the county commissioners, I would like you to ask the entire group of county commissioners this: Do 
you feel comfortable with addendums or situations that are not binding but are on good faith, that if 
everybody gets together 10 years from now, you know, whether or not it's going to work. You ask them 
to think about that. Because, I mean, I haven't been in a situation, but that is the very foundation of 
what we're trying to do. And we just spent months going over a deal to change a situation which turned 
out, I think, great. So, whatever we decide to do, I would like for you to, if you feel comfortable, if you 
think it's right, propose that to the county commissioners. Make them really think about it, rather than 
just ‘Hey, those guys down at Northwest did this and we are going to override them.’ 
Mr. Leipzig: I will say that is one, when staff talked about the importance of the provisions, that is one 
of the things we will need to hammer out with our legal staff, is how we can make it forceful, how it can 
be made into more of a standard legal document. 
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Mr. Neese: At this point in time, that is not the situation. 
Mr. Leipzig: It is not ready for any type of formal approval, no.  
Mr. Neese: Would it then be appropriate for us to just continue this again, in your mind? 
Mr. Leipzig: I think it does need additional work between our county attorney and their legal staff. If it's 
something... I guess the main point is, if it's something you think might be feasible. I don't see any 
solution to the problem other than just a flat no.  
Mr. Neese: They can always come back, right?  
Mr. Leipzig: But if the zoning board would be interested in maybe looking at an agreement like this, we 
can continue to flesh this out with the applicant and see if it is their opinion... Continue to work that out 
between county legal staff and... 
Mr. Neese: If we deny it and send it on to county commissioners, and they deny it, they can still work 
with you to come up with a solution and come back with it, right? 
Mr. Leipzig: If you all deny it and the Board of County Commissioners denies it, there is a time limitation 
where it can't be brought back again... 
Mr. Malotte: A year or two... 
Mr. Crumbaker: What if we table it? Table it until you come to us with something that's real, something 
that's binding. Not a tentative agreement. 
Mr. Fowks: I am in agreement. I would like to see something hammered out between the property 
owners and the County. I’m not sure that I'm comfortable with agreeing to a proposed solution without 
knowing what the solution is and how it might be enforced in the future. Also, in reviewing this, you 
know, there were other issues that were brought up, not just the bickering between the landowners 
about access. There were also regulation issues, and without having the minutes to the meeting that 
we had that night - which for some reason I don't have; I suppose I could have taken the time to find 
them - I suggest next time we meet, if this does get continued, that we have those minutes in our packet 
so that we can review what the other issues were and address those, as well. Because I don't think 
this was the only issue. As I recall, access to the property was an issue, but there were minimum 
acreage requirements, and there were other issues. And those issues probably should be addressed 
and either approved and/or, you know, at least up front stated on how it could be resolved, or why they 
should not be considered a problem. 
Mr. Leipzig: Staff's thought was to see if bringing this forward to you, if it's something that looks like it 
might be feasible as a possible solution, yes, we will certainly be working on that and meet with their 
legal team. I don't know how much time we might need. Maybe have it back to you within a month with 
all the waivers and that type of thing. And then, have the County legal team's concerns addressed in 
this document, and then bring it forward to you in a package. 
Mr. Crumbaker: I think that makes sense. If you insist on having acted on it, at this point, we really don't 
have to take any action. 
Mr. Leipzig: Yeah, I just wanted to see, if we're going in the right direction. If you think this might be a 
possible solution that may work. I don't see another solution to it except for some type of other formal 
agreement with the property owner. 
Mr. Fowks: When we voted last time for denial, one of the biggest questions was the unique 
characteristic of the entire application. So, I think it would serve us well, and future applicants as well, 
to have a complete approval of all the issues that were raised that night. I'm not saying that, you know, 
I disagree with the fact that you can come up with a solution. I think there's probably always a way. I 
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just think it needs to be something we can document step by step in case things like this come up 
again. Because they sure as heck are going to. On that note, I would recommend that we continue this 
and table the meeting until we can properly address the document and the agreement, and the other 
issues that were brought up that evening. 
Mr. Crumbaker: I'd second that motion. 
Mr. Neese: The question is whether or not we should go ahead and let the applicant at least... I mean, 
it was put forth today, so, it's my opinion - and I'm going along with you. But I think we, out of courtesy 
to the applicant, if he wants to stand up and say what he says, so we can hear that, that's going to give 
us further foundation. So, if you would... I'm asking that you just hold that. 
Mr. Fowks: Yeah, okay. I'll postpone my motion. 
Mr. Crumbaker: You do that again and I'll re-second that. 
Mr. Fowks: Okay. And I would like to hear from the applicant and get more information. That would be 
great. 
Chair Willnauer: Okay. At this time we will open the mic for the applicant to give his presentation, 
please. 
Harold Phelps, Applicant, Phelps Engineering, 1270 North Winchester, Olathe, appeared before the 
zoning board and made the following comment:  

Mr. Phelps: I am representing Tescot Investments tonight, Scott Peterson as the owner of that. Let me 
start by saying I really appreciate the opportunity to speak tonight because I want to make sure that 
you all understand, really, our emphasis tonight was to let you know what we've done in the last couple 
of months, that we haven't just been sitting on our hands, waiting to come back here, and then go back 
to the Board of County Commissioners. Obviously, this is a tough situation for the property owner. And 
I'm not going to stand here tonight and tell you that we've resolved all the issues, because we haven't. 
We don't meet all of your regulations, and the reality is we can't meet all your regulations without the 
cooperation of a neighboring property owner. I'd like to present to you a couple of items that we have 
presented to the adjacent property owners in an effort to try and resolve this issue. We initially went to 
the property owner with the idea that we acquire additional properties so that we would have access 
to 135th Street. And you can see the exhibit here. This was one of the options, where we would 
basically have 450 feet of frontage across 135th Street, and we'd own a rectangular shape that would 
be a 10-acre tract facing 135th Street. Now, our idea on that was, if we could make this work, we could 
actually do a lot line reconfiguration and end up with a situation where we would have a tract that would 
end up, he could join these two tracts, this 20-acre tract and the remainder of the 57-acre tract, and we 
would have a 10-acre tract on the front of the property. In that case, we believe we may be able to do 
that without buying because we simply have two tracts on an original tract that was an 80-acre piece. 
Now, the problem with that is, we went to the property owner with that idea, with really two options. 
One is you sell the ground to us so we can fix this thing. Or, we sell the house and the three acres back 
to your family, and we get it resolved either way. Well, the reality is that that negotiation didn't work. 
We've got to have a cooperating buyer or seller, and we don't have one.  
Our second idea was, based on the conversation we had here at the last meeting, one of the concerns 
was, is the filed easement that is of record would create a burden on the remaining property, and create 
a condition where the remainder property would have difficulty developing. The idea was to come up 
with an agreement that Scott Peterson would be willing to vacate easement, get that property 
developed, and they provide another means of access to that property. So, if that property would 
provide additional right-of-way or an additional access easement if it developed in phases, we as a 
property owner wouldn't be the restriction in the problem with developing that property.  
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Now, I'm going to be honest with you, and I want to make sure everybody understands this. We do not 
have a firm commitment from him to this agreement today. Okay? Again, it's a good-faith effort on our 
part. We're willing to say we'll give up the easement, we're willing to work with you, but he's got to come 
to the table, as well. Now, we feel like this agreement fully benefits him, that agreeing to vacate the 
easement and having an agreement with him that he can move the easement and the access to 
wherever he needs to as his property would develop. We feel it's all in his benefit. But we can't take a 
stipulation that this agreement has to take place because, again, he's in the driver's seat. And if we 
don't have a cooperating neighbor, we can't be conditioned solely on his agreement to participate in 
the solution. And I've had the opportunity to go back specifically and look at all the deed records that 
have transpired since they've owned the property. And again, I go back to another exhibit, go quickly 
over the history, but in 1987... 
Mr. Neese: Excuse me. I don't want to be rude and interrupt you. 
Mr. Phelps: That's fine. 
Mr. Neese: Rather than do that, especially after what you just said, is there a point in retreading the 
whole situation at this point in time, after what you just said? You've got a property owner that's not 
wanting to do it, you can't get that, and until you get that worked out, and rather than having us do it a 
third time... And again, I'm not saying you shouldn't do it or can't do it. I'm just saying, you know... 
Mr. Phelps: Yeah, and I guess where I was going from here, and why I wanted to make sure everybody 
understands, that the Johnson family has had this property for a significant amount of time. The 
Johnson family created this issue. So, my client, through a foreclosure, acquired the property. So, the 
issue is that the Johnsons won't cooperate with a situation that they created themselves. All the liability, 
everything falls on my client, which is not fair to my client. 
Mr. Neese: And that may be the case, but your client, you know, I'm just thinking here, your client got 
into this situation where all this stuff is rolling down hill, on his head. I mean, nobody made him do this 
or anything that. And I understand that. And I think everybody here remembers it from the two parties 
the last time. You know, you've got a bad situation, so, I mean... 
Mr. Phelps: And I understand that as well. But what I also understand is you've got a property that's 
worth $250,000 to $300,000 out there. And the only option is to tear the house down and let it sit vacant 
until something happens with the Johnson property? That doesn't seem reasonable.  
Chair Willnauer: I have a question for you. If you do go back to the lawyers and you come up with a 
driveway and development agreement that has the enforcement provision and is a binding provision, 
are you saying that there is a possibility that the adjacent landowner would not sign it? 
Mr. Phelps: I'm saying there is a possibility of that, yes. 
Chair Willnauer: Okay.  
Mr. Phelps: I can't force him to sign an agreement. 
Ms. Krska: So, this agreement has been discussed with the Johnsons? 
Mr. Phelps: Yes, it has. 
Ms. Krska: And...? 
Mr. Phelps: So, it gets further complicated in that the original easement is in his and his first wife's 
name. They divorced, and then she passed away last year. So, there are a whole lot of sub issues that 
are going along with this as well. It is our understanding today that based on the divorce decree, her 
rights - the kids' mom's rights - went down to the kids. So, right now, we're looking into and seeing if 
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the kids would sign for her interest in that. But then we'd have to get Mr. Johnson and their kids to all 
sign it. 
Ms. Krska: So this agreement would really do nothing except for kick the can down the road and make 
more bad on top of what's already... I mean, it appears that it would be just more layers of incorrect or 
not, insufficient work on top of what's already been done, because the situation happened because 
things were done insufficiently. 
Mr. Phelps: And I guess what we, what we've tried to do, we've tried to work with the property owner 
in the acquisition of the property. That hasn't worked. We've come up with an alternative for a 
modification. We're not sure if that's going to work. But we're doing everything we can to make this 
thing work. And that's all we can do. 
Mr. Crumbaker: I would say that back to you just like you said. Basically, we're not in a position to 
negotiate agreements or anything else. We can make certain, you know, modifications to some of our 
rules and regulations in order to make things work, but we can't handle this problem you have. So, I 
think we should go right back and make a motion to table this, so that you still have time to work on it. 
Because this all needs to be done on your part. There's nothing we can do here. 
Chair Willnauer: Thank you very much, Mr. Phelps. Is there anyone else who would like to come to the 
podium and speak? [None] Okay, at this time we will close the public hearing. And discuss this amongst 
ourselves. 
[The Chairman closed the public hearing at 7:34 p.m.] 
Chair Willnauer: Before we do, I would like to make sure that there are no disclosures of conflict of 
interest on this. [None]. Are there any disclosures of external contacts or discussions with anyone? 
[None]. Okay. I would entertain a motion on the floor. 
Mr. Fowks: I would restate the motion made earlier, to either table this or continue it until such an 
agreement is worked out, and then we can review not only the agreement, but an improved agreement 
would most likely be better accepted. I would also like to review some of the other issues that were 
binding that kept us from approving this the first time.  
Chair Willnauer: Mike Fowks has made a motion for us to table this until more information is gathered, 
until a binding agreement is made, until we've had an opportunity to look over some of the other issues 
with the property, and possibly have approval from Robert Johnson, from the Johnson's, as well. Do I 
have a second? 
Mr. Crumbaker: Second. 
Mr. Neese: I think your motion needs to extend it, with a couple things and I don’t think that the name 
of the Johnsons needs to come into that motion. I think your motion is, the way I understand it, is to 
postpone it, continue it, until we have information in order to make a clear decision on a more concrete 
proposal, and questions that we had in the past. Is that the way you said that? 
Mr. Fowks: Correct. 
Chair Willnauer: Okay, that sounds good. Do we have a second? 
Mr. Crumbaker: I seconded that motion previously, and I second it again. 
Motion passes 5-0. 
Chair Willnauer: So, we will go ahead and table this, I suppose until we hear from the Planning 
Department, that we've got more concrete information. 
APPROVAL OF MINUTES: 
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Chair Willnauer: We do need to approve the minutes from December 17, 2018. 
Motion by Mr. Fowks, seconded by, Ms. Krska, to second the minutes from the December 17, 2018 
zoning board meeting. 
Motion passes 5-0. 
OTHER BUSINESS  
[None]  
ADJOURNMENT   
Thereupon, with no further business to come before the Northwest Consolidated Zoning Board, the 
Chairman at 7:38 p.m. on January 14, 2019, declared the meeting to be Adjourned. 
 
________________________ 
Mike Fowks, Chairman 
 
ATTEST: 
 
_____________________________ 
Secretary to the Board 
 


